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The Issuance and Transfer of Corporate Stock" 
By Raymonp F. Rice, Lawrence, Kansas 


As compared with the conveyance of real estate, the transfer of corporate 
stock has perhaps failed to receive the attention which it merits. The import- 
ance of the subject is attested both by the ever-increasing number of corpora- 
tions and corporate shareholders and by the volume and velocity of the turn- 
over of certificates of stock’. As was stated in a Pennsylvania case: 


“This species of property has multiplied to such an extent that a very 
large proportion of the capital of the country is invested in ‘shares’. The 
daily transactions therein in our large commercial and moneyed centers 
are of great magnitude. Certificates and powers of attorney, represent- 
ing immense sums of money, invested in such securities, pass from hand 
to hand with almost the rapidity and ease of commercial paper, or money 
itself. It will thus be seen that the manner in which this species of proper- 
ty may be transferred is a matter of no inconsiderable interest”. 


The centuries required for the evolution of real estate transfers have seen 
us progress by slow degrees from the actual passing from hand to hand of a 
bit of turf or a clod from the earth itself to the registration of land titles. No 
such historical background attaches to transfers of the interests of corporate 
shareholders. There has nevertheless developed, within the span of less than 
two hundred years, a system which has provided the stockholder with defini- 
tive muniments of title, having their own | peculiar characteristics. These “pa- 
per representations of an incorporeal right”, with all their advantage of ready 
transferability, are not infrequently the source of serious difficulties, both to 


*Address delivered at Lawrence, Kansas, by Raymond F. Rice, on January 14, 19386, at a meeting 
of the Green Inn of the Phi Delta Phi Legal Fraternity. 

1. There are in the United States today in excess of 500,000 corporations, having not less than 
7,000,000 shareholders, whose stock represents proxerts of the estimated value of One Hundred Twenty- 
tive Billion Dollars. On the New York Stock — oo alone, the average daily transfers during the 
current year have exceeded 1,500,000 shares of stock 

2. Wood v. Maitland, 10 Phila. (Pa.) 84, 85. 

8. Culp v. Mulvane, 66 Kan. 148, 151; 71 Pac. 278. 
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their holders and to the issuing corporations. It is doubtless true, as has been 
suggested, that a much simpler and more satisfactory system would have 
developed had not the courts of this country in their earlier decisions mis. 
conceived the true jural relationship existing as between a corporation and its 
stockholders with respect to the transfer of stock‘. 

The present discussion, however, will be concerned not so much with the 
legal philosophy as with the mechanics of stock transfers. Since the same 
questions are constantly presenting themselves in connection with both the 
original issuance and the transfer of stock, and since many of the problems 
arising at the time of transfer are directly traceable to improper issuance, the 
two subjects may well be considered together. However, the title “The Issu- 
ance and Transfer of Corporate Stock,” while having the sanction of popular 
usage, is not technically correct. To apply a more accurate terminology, cor- 
porate stock is “created” rather than “issued,” and to evidence such creation 
and subsequent changes in interest certificates are issued and transferred. 

The rule was laid down in an early federal case that 


“Stock can be created only by contract, whether it be in the simple 
form of a subscription or in any other mode. There must be an agree- 
ment to take the stock, and nothing short of this can create it”. 


Our own outmoded corporation laws, by their reference to “subscription 
books,” apparently regard this method of the creation of stock as exclusive’. 
Nevertheless, as corporate financing is conducted today, the contract from 
which stock derives its existence may assume many other forms than that 
of a simple subscription agreement. However, when stock is created, by 
whatever method, certain rights come into being. These rights, as was stated 
by the Court of Chancery of New Jersey, are all comprised in two classes: 


“First, the personal rights inherent in a stockholder as a member 
of the corporation, being the right to attend meetings, vote, and the like, 
and including all personal rights as a member; and second, the property 
rights, which are the rights to share in the dividends of the corporation 
and in the distribution of its assets. These rights, with those conferred 
by law, as incidental solely to their protection, comprise x x x all the 
rights of the stockholder”. 


In the language of our own Supreme Court, it is this “bundle of rights, 
privileges and powers which constitute what we call property of the share- 
holders”*. It is readily apparent that the stockholder should possess some 
evidence of these rights. The very fact that he has a written instrument evi- 
dencing his participatory rights in a particular corporation adds materially to 
the value of the interest of the shareholder. In many states the right of the 
stockholder to such a documentary testimonial is conferred by statute’. In 
the states, including Kansas, where such a statute is lacking, it is customary 


. Christy, The Transfer of Stock, 1-6, sections 2, 3. 
> é: Sturges v. v. Stetson, Fed. Cas. No. 13,568, 1 Biss. 246. 
Po ner © Standard Distilling, etc. Co., 74 N.J. Eq. 546; 70 Atl. 984 (Aff. 78 N.J. Eq, 582; 81 
8. Prick v. Inheritance Tax Commission, 139 Kan. 572, 576; 32 Pac. (2d) 2 
9. In more than thirty states it is expressly provided by statute that the ane of stock are en- 
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to include in the corporate by-laws a provision to the effect that each stock- 
holder shall be entitled to a certificate showing the character and amount of 
stock standing in his name on the books of the corporation. 

The possession of a stock certificate has, therefore, become so much a 
matter of course as almost to be regarded by the layman as a necessary incident 
to the ownership of corporate stock. As a matter of law, however, it is uni- 
versally conceded that stock may be created without the issuance of a certifi- 
cate. As was observed by our own Supreme Court, “the stock is something 
apart from the certificates. These but evidence a fact which otherwise exists”””. 

Viewing the matter historically, it appears that originally the corporate 
books furnished the only record of the names of the stockholders and of their 
respective interests. With the lapse of time and as shareholders became more 
numerous, the practice of issuing certificates has developed. However, at 
first the certificates themselves contained no provision for their assignment. 
Consequently, when a transfer was desired, it was necessary for the registered 
holder to surrender his certificate to the corporation and assign the stock on 
its books, whereupon a new certificate would be issued in the name of the 
transferee. To obviate the disadvantages of this procedure, particularly as 
affecting distant stockholders, there was eventually made a part of the stock 
certificate the blank assignment which now appears, in stereotyped form, on 
the back of every certificate’. 

In its simplest form the stock certificate will, in addition to the assign- 
ment in blank on the reverse side, include on its face the name of the company 
and the state of its incorporation; the amount of the total authorized capital 
stock ; the par value of the shares, if any, or if the stock has no nominal value, 
the fact that the shares are without par value; the number of the certificate; 
the number of shares represented thereby and the date of issuance, coupled 
with the recital that the shares are full-paid and non-assessable and are transfer- 
able on the books of the company by the holder thereof, in person or by duly 
authorized attorney, upon surrender of the certificate properly endorsed. In 
addition, there will be blanks for signature by the proper officers of the cor- 
poration”, and, while required by statute in only a minority of the states, 
space is usually provided for the affixing of the corporate seal’*. 

In instances where the financial structure of the corporation is more 
complicated, embracing several classes of stock, the certificate will, in addition, 
frequently indicate the different classes of stock and the amount of each; will 
state which class of stock, e. g. whether common or preferred, is represented 
and quite probably will set forth on the reverse side a statement of the terms, 
conditions and provisions subject to which the stock was issued and the rights 
and privileges of the several classes of stockholders. 

With respect to the time and manner of their issuance, certificates are 


titled to certificates. 


Culp v. Mulvane, 66 Kan. 148, 151; 71 Pac. 273. 

11. There is included in the usual form of endorsement both an assignment of the share of stock 
represented by the certificate and a power of attorney for the transfer of the same on the books of 
the corporation. 

12. The manner of signature of certificates is prescribed either by statute or by-law. In addition 
to the president, the secretary or the treasurer is usually designated. Facsimile signatures are now au- 
thorized by statute in several states. 

13. The by-laws usually providd that the seal be attached to all certificates and the seal is required 
by statute in some twelve states. 
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classified either as constituting an original issue, when they represent newly 
created shares, or an issue in transfer, if reissued in a different name or names 
for a like amount of stock previously outstanding. 

Whether representing an original issue or an issue in transfer, the me- 
chanics of the filling out of the blanks of the stock certificate are the same. 
In view of the fact that the only blanks, with the exception of those for sig- 
natures, are the blanks for the insertion of the number of the certificate, the 
number of shares represented, the date of issuance and the name of the stock- 
holder, the operation might appear to be an exceedingly simple one, entailing 
only clerical work. Nevertheless, numerous interesting and important ques- 
tions, many of them involving intricate legal problems, frequently arise in 
connection with such an apparently simple matter as the designation of the 
stockholder. 

In the first place, the name of the stockholder as it apears on the books 
of the corporation and on the face of the stock certificate, should be sufficient 
for purposes of identification. Although the original reason for the common 
law rule that a name consists legally of one Christian or given name and one 
surname has ceased to exist, it is still advisable, to assist in identification, that 
the full name of the stockholder and not merely his initials appear on the 
certificate. However, an error in the middle name or initial or its entire omis- 
sion is not material’. It is, of course, possible that the given name of a partic- 
ular individual may consist merely of a letter or letters; and it is also true, as 
stated in an early Kansas case that: 


“In consideration of the almost universal custom of using the initial 
letters only of the Christian name, it is our opinion that no written 
instrument can at the present time be regarded as a nullity simply because 
the Christian name of some person mentioned therein has not been 
written in full”. 


Neverthless, there is abundant reason for the rule of the New York Stock 
Transfer Association that “the full first name of individual security holders 
should be insisted upon in all cases.” Such prefixes as “Mrs.” and “Miss” and 
such suffixes as “Jr.”, “Sr.”, “2nd”, etc., while not themselves part of the legal 
name, are often an aid to identification and may properly be added. So, also, 
courtesy titles such as “Col.”, “Dr.” and “Rev.”, while not ordinarily used in this 
country, are not legally objectionable. However, the title should not be one 
which will create a doubt as to whether the stock is held personally or in a 
representative capacity. The legal difficulties arising from such a designation 
find illustration in an early Connecticut case in which stock intended to be 
transferred to a bank as security was issued in the name of “E. Hill, Cashier””’. 

When the ownership of stock is to be vested in a married woman, the 
certificate should contain her own given name and her husband’s surname. 
She is not properly designated by her husband’s initials or given and surname 
with the prefix “Mrs.” If a married woman so designated in a certificate were 
14. Sparks v. Sparks, 51 Kan. 195, 200; 32 Pac. 892. 


15. Ferguson v. Smith, 10 Kan. 396, 402. 
16. Stamford Bank v. Ferris, 17 Conn. 258, 
































































Tue IssuANCE AND TRANSFER OF CorPORATE STOCK 129 


to be divorced from her husband and he should remarry, confusion might 
easily arise as to whether the certificate described the first or second wife. 


Again, it is important that certificates bear a proper legal name, as other- 
wise subsequent transfers may involve both difficulties for the stockholder 
and hazards to the corporation. By statute corporations are quite generally 
authorized to acquire the shares of stock of other corporations’’. Whenever 
stock is transferred to a corporation care should always be taken that the cor- 
rect corporate name appears on the certificate. In some cases, as where the 
word “incorporated” forms a part of the corporate title, the name itself will 
disclose that the holder of the stock is a corporation. However, in all cases 
where the title does not necessarily indicate a corporation, the words “a cor- 
poration” should follow the name. If the name of the transferee might connote 
either a partnership or a corporation, but actually attaches to a co-partnership, 
that fact should be.skown on the certificate either by setting out on its face 
the names of the individuals composing the partnership, followed by the style 
under which the business is conducted, or if the business name alone is used, 
it should be followed by the words “a partnership.” So, also, if a request is 
made that a certificate be issued in or transferred to the name of a church, 
lodge or club, the proper legal title of the institution should be ascertained 
and inserted in the certificate. If the organization is not incorporated, the 
certificate may properly issue in the name of a trustee or trustees for the use 
and benefit of the association or its members. It is highly important that the 
name of some person by whom title to property may legally be held appear 
on the certificate. This for the reason that should a certificate be issued in 
the name of an unincorporated body which does not have a legal existence 
and is, therefore, incapable of holding or transferring property, difficulty 
is almost certain to be encountered in effecting a subsequent transfer of the 
stock. 

Frequently requests are made that a certificate issue in the name of a 
minor or other incompetent, and every such request presents its own peculiar 
problems. It has been suggested that a corporation might properly refuse to 
accept as a stockholder a person incompetent by reason of infancy or other 
disability for the reason that such disability to act might seriously hamper 
the company in matters involving the approval and consent of its stock- 
holders’*. However, it is not customary for corporations to refuse to issue 
certificates of stock in the names of minors or other incompetents. Neverthe- 
less, in all cases where it is requested that a certificate be issued in or transferred 
to the name of a person known to be under disability, some indication of 
such disability should appear on the face of the certificate. If the disability 
be that of minority, this may be accomplished either by registering the stock 
in the name of “John Jones, a minor” or, if the minor be under guardianship 
and it is desired to have a record of the name of the guardian, “John Jones, a 
minor under the guardianship of William Jones”. The same form may be 
used in the case of a person who is incompetent by reason of insanity. In 
practice, stock is not infrequently registered in the name of the guardian but 


17. See R.S. 17-603, as conferring such authority. 
18. Christy, The Transfer of Stock, 123, section 69. 
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it is preferable that the registration be in the name of the minor or other 
incompetent for the reason that the legal title to the property of a person under 
disability is vested in him and does not pass to his guardian’®. 

Parents or other relatives desiring to purchase stock as an investment for 
minor children, often request that certificates be issued in the names of such 
minors. As previously suggested, the fact of minority, if known to the cor- 
poration, should in all cases appear on the certificate. Moreover, the practice 
of making such investments in the names of minors is not to be recommended, 
since should it for any reason become necessary to dispose of the stock before 
the minor attained his majority, a transfer could not be effected without the 
appointment of a guardian. It would appear, however, that the object desired 
may be attained by the execution, by the parent or other interested party 
desiring to make an investment in corporate stock for the benefit of a minor, 
of a simple form of declaration of trust”®. 

Subject to certain important limitations and restrictions, the names of 
two or more persons may appear on a single stock certificate. However, 
registration in disjunctive form indicating alternative ownership, such as 
“John Doe or Richard Roe” is not proper, as in such a case the corporation 
can have no means of knowing which of the two is to be recognized as a 
stockholder. In fact, there is apparently no procedure whereby certificates can 
be registered in the names of two individuals in such a manner that either 
of them may transfer the shares without the consent of the other while both 
are living. Although registrations in disjunctive form are not proper, certifi- 
cates may be issued in the names of two or more persons in the conjunctive, 
provided the tenancy so created is recognized by the law of the domicile of the 
corporation and provided further that the nature of the tenancy is accurately 
set forth in the certificate. Thus, where it is desired that the stock represented 
by a single certificate be held by two persons by separate and distinct titles 
so that in the event of the decease of either party the interest of such decedent 
will be included in his estate, the inscription should read “John Doe and 
Richard Roe, as Tenants in Common.” On the other hand, if the intention 
is that upon the decease of either of the registered owners his interest pass to 
the survivor, the proper form of registration is as follows: “John Doe and 
Richard Roe as Joint Tenants with Right of Survivorship and not as Tenants 

in Common”, Joint tenancy was one of the ancient estates of the common 
law but in some states, including Kansas, such tenancies with their attendant 
right of survivorship have been abolished by statute”*. It has been very gener- 
ally held, however, that these statutes merely abolish the old common law 
estate and that by contract the incidents of a joint tenancy may be created. 
Thus in a recent case our own Supreme Court held that the Kansas statute 
did not undertake to forbid joint tenancy and survivorship by negotiation or 
contract of the parties, and that where a deposit of money as a savings account 
was made by one of two sisters in the names of both and where it was under- 


19. Seilert v. McAnally, 223 Mo. 505; 122 S.W. 1064; 135 Am. St. Rep. 522. 

20. In such case the certificates should be issued, not in the name of the minor, but in some such 
form as ‘‘John Doe, Trustee under an Indenture of Trust, dated 

21. Rules of the New York Stock Transfer Association, No. 6. 
22. Rules of the New York Stock Transfer Association, No. 5. 
23. R.S. 22-132. 
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stood between all the parties to the transaction, including the bank, that both 
sisters might draw on the account and that whatever balance remained after 
the decease of either should belong to the survivor, the arrangement was valid 
and binding™*. Prior to this decision some doubt had existed as to whether, 
even by contract, a joint tenancy with right of survivorship could be created 
in corporate stock in this state. It is now generally agreed that the incident 
of survivorship may be attached to stock held jointly by two individuals, but 
it is customary where such a tenancy is desired that the parties be requested 
to execute and file with the corporation a separate joint tenancy agreement to 
evidence the contractural arrangement. The advantages of registration in this 
form are self-evident, as it enables stock to be transferred to a surviving joint 
tenant promptly upon the furnishing of proof of the death of his co-tenant, 
thus obviating the delay and complications attendant upon the transfer through 
probate proceedings or otherwise of the interest of the deceased joint owner. 


As has been noted, certificates may be classified as belonging either to an 
original issue or to an issue in transfer, depending upon whether they repre- 
sent newly created shares or shares re-issued in a different name. However, 
in a few cases there may be an issuance of certificates not falling within either 
classification, and these instances should perhaps be noted before we pass to 
the subject of the issuance of certificates in connection with a transfer of 
stock. For example, a stockholder may wish to surrender a single certificate of 
one denomination for the purpose of having the same split into several certifi- 
cates of a smaller denomination, or he may desire to have two or more certifi- 
cates standing in his name consolidated and combined into a single certificate 
of a larger denomination®*. There being no transfer of interest in either case, 
no necessity exists for the endorsement of the certificates surrendered”. Again, 
situations not infrequently present themselves where a certificate stands in an 
incorrect name or in a name by which the stockholder has formerly known, 
a change having been brought about by marriage, divorce or legal procedure 
for change of name. In all such cases, it is advisable that the old certificates be 
surrendered and new certificates issued. Where his name is incorrectly stated 
in the certificate, the stockholder should endorse the same in his correct name, 
followed by the words “incorrectly described” and his name as shown on the 
certificate. If the stock is to be issued in a name other than that by which the 
stockholder is designated in the certificate, he should make the endorsement 
first in the new name and then in the old name preceded by the words “for- 
merly known as.” In the latter case the corporation may properly require 
evidence of the change of name, as by the furnishing of a certified copy of 
the court decree effecting such change. 

Passing now to the subject of the transfer of stock, it should be noted at 
the outset that stock certificates uniformly provide for transfer “upon sur- 
render of this certificate”. The first requisite to a speedy and simple transfer 
is, therefore, the possession of the certificate representing the stock. In for- 


24. Malone v. Sullivan, 136 Kan. 193; 14 Pac. (2d) 647. 
25. Such splitting or consolidation of certificates is ordinarily made without charge, but a request 
by the owner a 25 shares of stock for 25 certificates of one share each has been held to be unreason- 
able. See Schell v. Alston Mfg. Co., 149 Fed. 489. 
26. Rules of the New York Stock Transfer Association, No. 54. 
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warding certificates to their shareholders, some corporations include in the 
letter of transmittal the suggestion that the certificates be kept in a place 
where they will be safe from fire and theft and that a record of the serial 
numbers of the certificates and of the number of shares be kept in another 
place. Stockholders may well heed this admonition, as trouble and expense 
are almost certain to result from the loss of a stock certificate. 


In many states, including all of those which have adopted the Uniform 
Stock Transfer Act, there are statutory provisions for the issuance of new 
certificates to replace certificates which have been lost or destroyed’. In the 
states having no such statutes, of which Kansas is one, courts of equity, in 
the exercise of their old established function of the restoration of lost instru- 
ments, doubtless have power to direct the issuance of new certificates of 
stock**, However, it is ordinarily unnecessary either to proceed under the 
statutes or to seek equitable relief, since it is customary for corporations, upon 
compliance with certain requirements, to replace lost or destroyed certificates. 
Frequently the corporate by-laws prescribe the conditions under which new 
certificates will be issued. Whether issued under an order of court or in accord- 
ance with the provisions of statutes or by-laws, the requirements are sub- 
stantially the same. They place upon the stockholder the burden of furnishing 
satisfactory proof of the loss or destruction of the certificate and also require 
that he indemnify the corporation against any claim which may be made on 
or to the missing certificate and also against any loss, cost or damage which 
might result to the corporation by reason of the issuance of a new certificate 
without the surrender for cancellation of the outstanding certificate. 

The requirements for the issuance of a duplicate certificate, therefore, 
include (a) an affidavit executed by the owner of the lost or destroyed certifi- 
cate setting out the facts in connection with its loss or destruction and stating 
further that the certificate was not endorsed and that neither the stock nor the 
rights of the record owner therein have been assigned, transferred, hypothe- 
cated, pledged or otherwise disposed of; and (b) a surety bond of indemnity, 
usually in double the par or market value of the stock”. 

A stockholder, immediately upon ascertaining the loss or theft of his 
certificate, should place what is known as a “stop order” against the stock. 
This is done by advising the company of the loss of the certificate and giving 
notice that the stock represented thereby is not to be transferred. Because of 
the liabilities which result from any improper transfer of stock, a corporation 
which receives a “stop order” always proceeds with the utmost caution in 
dealing with the certificate described in the order. However, even a “stop 
order” will be of no avail to the owner of record if the certificate has been 
endorsed by him and is presented for transfer by a bona fide holder, as under 
such circumstances the corporation has no right to refuse to make the transfer. 
It follows that a certificate should never be endorsed until its immediate 
transfer is contemplated, for a certificate bearing the signature of the record 
holder, if lost or even stolen, may find its way into the hands of an innocent 

27. Uniform Stock Transfer Act, Section 17. 


28. Will’s Admr. v. Brewing Co., 171 Ky. 681; 188 S.W. 778; Ann. Cas. 1918E 62, and note, 66-68. 
29. Rules of the New York Stock Transfer Association, Nos. 39, 40 and 41. 
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purchaser and the rights of such purchaser will be superior to those of the 
coed owner, who, by his endorsement, has made possible the perpetration of 
afraud and who must, therefore, suffer rather than the innocent victim. Again, 
a stockholder who has endorsed his certificate in blank should be exceedingly 
careful to whom it is entrusted, since, even if possession of the certificate was 
obtained by fraud, the rights of an innocent purchaser will be protected. As 
stated by our own Supreme Court in a comparatively recent case: 


“It is well known that while stock certificates are not negotiable 
paper, they circulate in the trade and commerce of the country about as 
freely as though they were negotiable. They are framed with that idea 
in mind. Possession alone of a stock certificate would not be sufficient 
indicia of title to enable one who procured the certificate by fraud to 
pass title to an innocent purchaser, but possession, coupled with the fact 
that the certificate was endorsed in blank, is sufficient”. 


Let us assume, however, that the record owner of the stock is in posses- 
sion of the certificate evidencing his ownership, has sold the stock and is 
desirous of making transfer to the purchaser. How shall he proceed? The 
certificate provides that it is transferable on the books of the corporation “in 
person or by duly authorized attorney”. It seems that in the early days of 
corporations, stockholders actually went to the office of the company in person 
and signed a transfer of their stock on the corporate books. Today, however, 
the actual transfer is almost universally made by the officer, employe or repre- 
sentative of the company having custody of its transfer records, who acts as 
attorney in fact for the stockholder. 

Before any transfer may properly be made, the certificate must not only 
be surrendered, as we have seen, but it must, as is recited on its face, be “prop- 
erly endorsed.” The customary method of transfer is by endorsement of the 
form of assignment which is to be found on the back of every certificate. In 
the language of the Supreme Court of Tennessee: 


“An endorsement on the certificate, while not necessary, is the pref- 
erable and most convenient form of transfer, because the same instrument 
then combines the evidence of the seller’s right to the stock, and of his 
transfer to the purchaser. Lowell, Transfer of Stock, sec. 43, 44." 


The use of this method, as just suggested, is not mandatory and the assignment 
may be on a separate paper, variously designated as a “stock power”, “transfer 
power” or “fly power”, and ordinarily in substantially the same form as the 
assignment on the back of the certificate**. It is sometimes found convenient 
to use a separate stock power when a considerable block of stock represented 
by a large number of certificates is to be transferred, as it is then necessary to 
execute only a single assignment instead of endorsing each certificate sep- 
arately*. Where a single stock power is used in connection with the assign- 

80. Brooks v. Union National Bank, 137 Kan. 328, 330; 20 Pac. (2d) 83 

81. Typical of many similar statutes is R.S. 17-604, which provides that Steck ‘*shall be transfer- 
able only on the books of the corporation.’’ Such statutes, however, are held to prescribe am effectual 
method of transfer as between the corporation and its shareholders, rather than one which must be ob- 
served as between a stockholder and third parties. See Mitchell v. Beachy, 104 + — 179 Pac. 365. 

$2. Parker v. Bethel Hotel Co., 96 Tenn. 252, 283; 34 S.W. 209; 31 L.R.A. 

83. Carlisle v. Norris, 215 N.Y. 400, 109 N.E. 564, Ann. Cas. 1917A, 429. 


34. However, the rules of the New York Stock Exchange apparently require a separate stock power 
for each certificate. Division I, Rule No. 
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ment of two or more certificates, the stock must be so described as to be 
readily identified, as by giving the respective certificate numbers and dates 
and the number of shares represented by each certificate. Nor is it necessary 
that a separate instrument of assignment take the exact form of a stock power, 
as it has been held that any instrument sufficient to show the intention of the 
owner to transfer the stock will constitute a valid assignment”. 


The standard form of assignment contains a blank for the name of the 
transferee, but in practice such name is rarely inserted until after the presenta- 
tion of the stock for transfer. In the meantime, the certificate may have passed 
through many hands and each intermediate holder will have acquired and 
transmitted a perfectly good title, as the rule is thoroughly well established that 
a valid transfer of title to stock may be made by an assignment in blank and 
that anyone to whom the certificate and blank assignment are delivered is 
authorized to complete the instrument by inserting the name of a transferee 
and the name of an attorney to make the transfer on the books of the cor- 
poration™. 

The signature is the essence of every assignment, since it is the signature 
which furnishes the necessary authority for the transfer of the stock. In only 
a few instances may the signature be dispensed with, as for example, where 
in an action to which the record owner of the stock was a party, there has 
been a court judgment or decree making express disposition of the stock. Even 
here the corporate officers, .before making a transfer pursuant to such order 
of court, should make certain that the judgment is final and not subject to 
possible appeal and reversal*’. 

In form, the endorsement or signature on the assignment should conform 
in every particular to the name of the stockholder as it appears on the face of 
the certificate. As a part of the blank form of assignment on the back of the 
certificate is almost universally printed the direction that: 


“The signature to this assignment must correspond with the name 
as written upon the face of the certificate in every particular, without 
alteration or enlargement, or any change whatever.” 


If the stockholder is unable to write, a signature by mark may be accepted 
but any such signature should be witnessed by some responsible person known 
to the officers of the corporation, or preferably should be guaranteed by a 
bank. 

Whenever stock registered in the name of a corporation is presented for 
transfer, the corporate name as it appears on the assignment should correspond 
exactly with the inscription on the face of the certificate, or if any discrepancy 
appears, it should be satisfactorily explained by documentary evidence. Thus, 
the company may, subsequent to the issuance of the certificate, have changed 
its name in the manner prescribed by the laws of the state of its incorporation, 
or a new name may have resulted from a merger or consolidation. In every 


35. ‘‘No formal words are required’’ to assign a certificate of stock. Haldeman v. Hillsborough, 
etc. R. Co., 2 Handy 101, 12 Oh. Dec. (reprint) 351. 

86. See Barnhouse v. Dewey, 83 Kan. 12, 18; 109 Pac. 1081; 29 L.R.A. (N.S.) 166. 

87. The liability to which a corporation may be subjected in case of the premature transfer of stock 
involved in litigation finds illustration in the case of ckenzie v. Engelhard Sons Oo., 266 U.S. 131; 
69 L.Ed. 205; 45 Sup. Ct. 68. 
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such case a request for transfer should be supported by the submission of 
proper documentary proof of the change of name. 

Any assignment of stock held in the names of two or more. persons, 
whether as tenants in common or as joint tenants, must be executed by all of 
the individuals named in the certificate, if living. If one of the persons so 
named be dead and if a joint tenancy with right of survivorship has been 
properly created, the certificate may be transferred to the surviving joint tenant 
upon proof of the decease of the co-tenant. Otherwise, the assignment must be 
signed by the living stockholder and, in addition, the requirements for the 
transfer of the stock of a deceased owner (which will be hereafter noted) must 
be met. 

Where a certificate stands in the name of a deceased stockholder, the 
basic requirement for transfer is that the certificate be endorsed by the duly 
appointed and qualified executor or administrator of the estate of the decedent. 
However, in some jurisdictions, as in Kansas, where the settlement of estates 
without probate proceedings is sanctioned™, transfers may be made upon the 
endorsement of all the heirs at law of the decedent, when supported by proper 
proof of death and intestacy and the payment of debts and by satisfactory 
indemnity to the corporation against any loss, cost or damage which might 
result from the making of the transfer without probate proceedings. 

The duties imposed by law upon a corporation with respect to the transfer 
of its stock are definite and specific, and for any failure or refusal to perform 
such obligations the company will be answerable in damages. In the language 


of the Supreme Court of Washington: 


“The corporation makes the certificates and keeps the registers, and 
it thereby assumes an obligation to the stockholders to use reasonable 
diligence to make the records of the corporation speak the truth, and to 
issue certificates of stock to only those entitled thereto. It is the duty of 
the officers of the corporation, when a transfer of shares is demanded, 
to ascertain whether or not a transfer of the stock requested is duly 
authorized, to make those transfers that are so authorized, and to prevent 
those that are unauthorized. For a failure to perform this obligation, 
the corporation is liable to the party injured for the damages it may 
inflict”. 

In every transfer of its stock there lurk hidden dangers for the corporation. 
For example, there is presented for transfer a certificate with the form of 
assignment properly filled out and endorsed in the name of the record holder. 
The signature appears to be genuine and the officers of the company have 
every reason to accept it as such and do so accept it. A new certificate is issued 
and passes into the hands of an innocent purchaser. Subsequently the original 
owner of record appears with indisputable proof that his certificate was stolen 
and his purported signature on the assignment is a forgery. In such circum- 
stances the courts would hold, and properly, that the forged assignment con- 
ferred no authority for the making of the transfer and that the corporation 


38. Brown v. Baxter, 77 Kan. 97, 94 Pac. 155; Rehearing denied, 77 Kan. 109, 94 Pac. 574. 
89. Nagel v. Ham, et al., 88 Wash. 99, 152 Pac. 520. 
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was therefore liable in damages to the amount of the market value of the 
stock thus wrongfully transferred“. 


A corporation must therefore know the signatures of its stockholders just 
as a bank must know the signatures of its depositors. As a practical matter, it 
is manifestly impossible for a company to know the signatures of thousands 
or even in some instances hundreds of thousands of individual stockholders, 
How then is it to protect itself against forged assignments? That a corporation 
has the right to adopt protective measures is unquestioned. As stated by the 
United States Supreme Court, the corporate officers, 


“If upon the presentation of a certificate for transfer they are at all 
doubtful of the identity of the party offering it, with its owner x x x 


can require the identity of the party x x x to be satisfactorily established 
before allowing the transfer to be made”. 


Were it possible for the company to require every stockholder request- 
ing a transfer of stock to appear personally and identify himself at the time of 
executing the assignment, proper protection would be afforded. Since this 
is not practicable, corporations have generally had recourse to another method 
which provides partial but not complete protection. The stockholder is re- 
quired to furnish a guarantee of his signature by a bank or trust company or 
a responsible individual or firm (often a firm of brokers)“. This requirement 
is made whether the assignment be by an individual, a partnership or a joint 
owner. The guarantee is usually in the words “Signature guaranteed” fol- 
lowed by the name of the guarantor. It ordinarily appears in lieu of the name 
of a witness to the signature, which is frequently dispensed with, although 
a blank for that purpose appears in the ordinary form of assignment. The 
objection has been made that it often works a hardship upon the stockholder 
to require the furnishing of a guarantee of the genuineness of his signature 
and that an acknowledgment should be accepted in lieu of such guarantee. 
However, an acknowledgment before a notary or other officer authorized 
to administer oaths does not afford the same degree of protection as does a 
guarantee and is not generally acceptable. 

In the case of a transfer by a corporation there is less danger of forgery 
than there is that the assignment may have been unauthorized. Evidence of 
the authority of the corporate officers executing the assignment should there- 
fore be required in all cases. Such authority may have been conferred either in 
the by-laws of the corporation or by resolution, general or special, of its board 
of directors. Accordingly, there should be furnished a copy of the pertinent 
by-law or resolution, certified under the corporate seal by the secretary or 
assistant secretary of the company, who should also certify to the fact that 
the individuals signing as officers were the holders of the particular offices 

at the date of the assignment. 

To authorize a transfer of the stock of a deceased stockholder, it might 
appear that the corporation need only be satisfied that the genuine signature 


40. Chicago Edison Co. v. Fay, 164 Ill. 323; 45 N.E. 534. 
41. Western Union Telegraph Co. v. Davenport, 97 U.S. 369; 24 L. Ed. 1047. 
42. Rules for Delivery of Securities, New York Stock Exchange Rule No. 22. 
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of the duly appointed executor or administrator of the estate of the decedent 
appeared on the assignment. Frequently, however, this is not sufficient. Proof 
of the appointment of the executor or administrator should, of course, be 
required by the furnishing of a certified copy of the letters testamentary or of 
administration, but further investigation is often necessary. If an administrator 
presents a certificate for transfer without an order of court, the company must 
assure itself that under the laws of the jurisdiction in which the estate is 
domiciled, an administrator has the power to sell and transfer securities with- 
out a court order; if not, a certified copy of an appropriate order of the proper 
court should be required. If the deceased stockholder left a will and his 
executor secks to make a transfer of stock without a court order, a certified 
copy of the will should be required in order to determine whether under its 
provisions the executor has been given authority to make disposition of secur- 
ities without an order of court. While it would appear that where a certified 
copy of a court order authorizing the transfer of certain stock by an executor 
is submitted, the corporation might properly assume that the order is in ac- 
cordance with the terms of the will and waive the production of a certified 
copy of that instrument, it is a wise precaution to require a copy of the will 
in every case. The danger of making a transfer on the order of an executor 
is well illustrated in an early Maryland case. In that case it appears that the 
executor had sold certain shares of stock in violation of the provisions of the 
will, and the Supreme Court, in holding that the company must make good 
the full value of the stock thus transferred, said: 


“The fact that Simms and Tyson in making these transfers pro- 
fessed to act as executors of Johnson, the deceased stockholder, gave the 
company, or its officers to whom superintendence of transfers of stock 
was committed, actual notice that Johnson left a will which was open to 
inspection upon the public records and made the company chargeable 
to the same extent as if such officers had actually read it”. 


Instances might be multiplied from the decided cases where corporations, 
acting in good faith and frequently in the exercise of what had every appear- 
ance of sound business judgment, have nevertheless incurred liability in dam- 
ages for transfers of stock which were subsequently held to have been invalid. 
The difficulties inhere not so much in the general rule as in its application 
to the varied and complicated circumstances which so often accompany a 
requested transfer. The broad, general rule as to the duties owed by a corpor- 
ation to its stockholders has been succinctly stated by the United States Circuit 
Court of Appeals for the Eighth Circuit, as follows: 


“It is bound to use reasonable diligence in every case to ascertain 
whether or not a transfer of stock requested is duly authorized by the 
former owner, to make those transfers that are so authorized, and to 
prevent those that are unauthorized; and for every breach of this obli- 
gation it is legally liable to the parties injured for the damage it thus 
inflicts”. 


43. Stewart, et al. v. Firemen'’s Insurance Co. of Baltimore, 53 Md. 564. 
44. Geyser-Marion Gold Mining Co. v. Stark, 106 Fed. 558, 560. 
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The problem of course, lies in determining whether or not a particular 
transfer is authorized, since the answer to this question may involve any- 
thing from the comparatively simple matter of the authenticity of a signa. 
ture to the construction of the most highly technical will or trust agreement, 
The company which transfers its own stock must be prepared to solve all of 
these problems and to solve them speedily, as it is not only bound to make all 
transfers which are authorized but to make them promptly, and any un. 
reasonable delay will subject the corporation to the damages resulting to the 
stockholder from a loss of market or otherwise“. 

It is, therefore, not surprising that numerous corporations, recognizing 
the perils inherent in the transfer of stock, have sought assistance outside 
their own organizations. In connection with the trust departments of many 
metropolitan banking institutions there has been developed a specialized stock 
transfer service. By maintaining departments which devote their entire time 
to the transfer of the stock of not one but many corporations and to the prob- 
lems arising in connection therewith, these banks and trust companies have 
been able to make available to corporations a service which is claimed to be 
more satisfactory and more economical than would be possible through the 
maintenance of individual stock transfer departments. 

A company desiring to avail itself of such assistance will, by resolution of 
its board of directors or other appropriate corporate action, designate and 
appoint a certain bank or. trust company as its transfer agent with respect to 
certain stock, as specifically described in the resolution or by-law making the 
appointment. Inasmuch as transfer agents may and frequently do act in con- 
nection with an original issue of stock as well as subsequent transfers, the 
term “transfer agent” is not sufficiently comprehensive to describe all of the 
functions performed. It should also be noted that in cases where there is no 
independent transfer agency, the designation of “transfer agent” is sometimes 
applied to the transfer clerk or other officer of the corporation having charge 
of stock transfers. 

Using the term in its broadest sense as descriptive of an independent, 
professional appointee, a transfer agent is, as the name would indicate, an 
agent of the corporation which it serves, to which agent has been delegated 
the performance of certain duties in connection with the issuance or transfer 
of stock. A corporation does not, therefore, by the designation of a transfer 
agent, escape responsibility for any unauthorized transfer of stock. However, 
where such wrongful transfer resulted from the negligence or fraud of the 
transfer agent, the corporation may, of course, look to such agent for re- 
imbursement for any damages to which it has been subjected“. In the event 
of a difference of opinion between the company and its transfer agent as to 
whether a particular transfer has been properly authorized, the transfer agent 
must make the transfer if directed so to do by its principal, in which case all 
responsibility for any resulting damage is assumed by the corporation. 

After the appointment of a transfer agent, the initial responsibility for 
making transfers of its stock and keeping record thereof no longer rests with 


45. The Cincinnati Finance Co. v. Booth, 111 Oh. St. 361; 145 N.E. 543. 
46. Bank of Kentucky v. Schuylkill Bank, 1 Pars. Eq. Cas. (Pa.) 180. 
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the corporation. Frequently certificates are forwarded direct to the transfer 
agent and transferred without the knowledge of any officer of the company. 
When certificates are sent to the corporation for transfer, they should be 
promptly transmitted to its transfer agent. To expedite the making of transfers, 
jt is customary for the company to keep its transfer agent provided with a 
supply of blank certificates, signed by the proper officers and bearing the 
corporate seal. When a certificate is presented at the office of the transfer agent 
and the assignment found to be in proper form for transfer, the old certificate 
is canceled, a new certificate prepared and the proper entries made on the 
stockholders’ ledger. From this ledger the transfer agent can at any time com- 
pile a complete list of stockholders. In practice, such lists are furnished by the 
transfer agent at frequent intervals, as otherwise the company would be placed 
in the anomalous position of not knowing its own stockholders. 

Frequently a corporation will appoint a registrar as well as a transfer 
agent for its stock. A registrar, however, is not the agent or representative of 
the corporation, as is a transfer agent. The sole function of the registrar is to 
prevent any overissue of stock. While a corporation may not legally issue 
stock in excess of the amount prescribed by its charter or articles of incor- 
poration, nevertheless, through negligence or fraud, such overissues some- 
times occur. In such a case, the corporation will, if the negligence or fraud 
was that of its representative while engaged in the business of the agency, be 
liable to any bona fide holder into whose hands such stock has passed. Thus, 
in a leading New York case the president of a corporation, who was also its 
transfer agent, fraudulently issued to a firm of which he was a member, certifi- 
cates for a large number of shares of stock of the company, which created an 
overissue. Some of this stock subsequently passed into general circulation and 
the purchasers were allowed a recovery as against the corporation*’. Cases 
such as this emphasized the importance of having an agency which should 
act independently both of the corporation and of its transfer agent, thus stand- 
ing between the company and the purchasers of its stock, and affording pro- 
tection to both. 

The function of registrar, like that of transfer agent, is discharged by a 
bank or trust company designated and appointed by appropriate corporate 
action of the company whose stock it is to safeguard. However, in the per- 
formance of its duties the registrar acts independently and is not subject to 
any orders or directions from the corporation, whose only means of control 
is by termination of the appointment. It is the duty of the registrar “to guard 
against unauthorized or fraudulent issues of stock”**. So, before placing its 
name upon any certificate, a registrar should satisfy itself, in the case of an 
original issue, that its aggregate amount is within the limits prescribed by 
the corporate charter, and in the case of an issuance in transfer, that there has 
been canceled a certificate or certificates representing a like number of shares. 
The ordinary procedure to this end is that whenever, on a transfer of stock, 
a new certificate has been prepared by the transfer agent and is sent to the 
registrar for registration, there is transmitted with it the old canceled certifi- 


47. New York & New Haven R. Co. v. Schuyler, 34 N.Y. 30. 
48. Jarvis v. Manhattan Beach Co., 148 N.Y. 652; 43 N.E. 68; 51 Am. St. Rep. 727; 31 L.R.A. 776. 
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cate, so that the registrar may make the proper check before returning both 
certificates to the transfer agent. 


It is quite customary for corporations to appoint both a transfer agent and 
a registrar, but not necessary. A company may transfer its own stock without 
the naming of an independent transfer agent, and yet appoint a registrar. 
Or it may, unless the shares are to be listed on an exchange which requires 
such an appointment, designate a transfer agent but no registrar. Since the 
function of the registrar is to act as a check not only upon the corporation but 
the transfer agent as well, the same institution should not serve both as transfer 
agent and registrar for the same stock. The rules of the New York Stock 
Exchange specifically provide that for any stock listed on that Exchange, 
the transfer agency and the registrar must not be identical. So, also, the rules 
of that Exchange, while they permit a company to make its own transfers 
and do not require the appointment of a transfer agent, forbid any corpor- 
ation from acting as registrar of its own stock and require the appointment 
of an independent registrar in all cases“. 


Whenever a transfer agent and registrar have been appointed by a cor- 
poration it is customary for its stock certificates to contain the additional 
recital that the certificates are not valid until countersigned by the transfer 
agent and registered by the registrar. In order that the certificates may bear 
on their face evidence of such countersignature and registration, the word 
“Countersigned” followed. by the name of the transfer agent and a blank 
for the signature of its proper officer is ordinarily inscribed on the right hand 
edge of the certificate, while on its left hand edge, opposite the blank for the 
countersignature of the transfer agent, is the notation “Registered”, under 
which appears the name of the registrar with a blank for the signature of an 
appropriate officer. If the transfer agent or registrar is a bank, the signature 
is ordinarily that of an assistant cashier, while in the case of a trust company 
the officer whose signature is attached is usually an assistant secretary. 

Where there is a provision on the face of a certificate that it shall not 
be valid until countersigned by the transfer agent and registered by the reg- 
istrar, or even if it does not specifically so recite but bears blanks for such 
signatures, the certificate will be of no validity unless actually so counter- 
signed”. It is, therefore, important, before accepting any certificate, that it 
be carefully scrutinized for the purpose of determining whether there is either 
a transfer agent or registrar for the stock represented by the certificate and, 
if so, whether the certificate has been properly countersigned on behalf of such 
transfer agent and registrar. 

Any survey of the broad field of the issuance and transfer of corporate 
stock within the scope of the present article could be at best but superficial. 
Of necessity, some important subjects have been entirely omitted and others 
merely suggested. Thus, no mention whatever has been made of the matter of 
taxes, and the opportunity which a transfer of stock affords for the assessment 
of taxes has been by no means overlooked by either state or Federal taxing 


49. See Requirements for Listing on the New York Stock Exchange. 
50. Dollar Savings Fund and Trust Co. v. Pittsburg Plate Glass Co., 218 Pa. 207, 62 Atl. 916, 5 
Ann. Cas. 248; Hudson Trust Co. v. American Linseed Co., 232 N.Y. 350, 134 N.E. 178. 



















eset 























i ee ee ee i 








































































































Tue IssuANCE AND TRANSFER OF CorPorATE STOCK 141 


guthorities. A Federal stamp tax is imposed both on the original issue and the 
transfer of certificates of stock". Stock transfer taxes are also imposed by 
several of the states. It is the duty of corporations and transfer agents to 
see that such transfer taxes are paid, and for failure to do so liability may 
attach both for the tax and an additional penalty. 

Even more important than transfer taxes (which amount to only a few 
cents per share) are inheritance taxes. With only a few exceptions, inheritance 
of estate taxes are now levied by all of our states.*. To insure the payment of 
such taxes insofar as they find their basis in the ownership of corporate stock, 
corporations and their transfer agents are frequently required by statute, before 
making any transfer of securities standing in the name of a deceased owner, 
to secure the consent of certain designated officials. This consent takes the form 
of what is usually described as an “Inheritance Tax Waiver”, which is not 
issued until after the tax has been assessed and paid or until it has been de- 
termined that there will be no tax™. A corporation or its transfer agent should, 
therefore, make no transfer of the stock of a deceased stockholder until it has 
either been furnished with a proper inheritance tax waiver or has satisfied 
itself that no such waiver is required. Otherwise, the corporation may find 
that it must itself pay the amount of the tax, together with a penalty. 

Although it is today the basic law governing stock transfers in more than 
twenty jurisdictions, only a few passing references have been made herein 
to the Uniform Stock Transfer Act. In the absence of the more extended 
comment which it deserves, the general effect of the Act should at least be 
noted. Its apparent object is, insofar as their nature will permit, to bring 
certificates of stock within the classification of negotiable instruments. To 
this end, stress is laid upon the certificate itself rather than upon the corporate 
stock records. While the Uniform Act has not been enacted in Kansas, the 
recent decisions of our Supreme Court have been in harmony with its provi- 
sions in the protection afforded to bona fide purchasers of stock certificates 
assigned in blank, even though such certificates had been obtained from the 
record owner by fraud®. In some respects, however, the Act runs directly 
counter to the Kansas statutes. Thus, in consonance with its general purpose, 
the Uniform Act provides that no attachment or levy upon corporate shares 
shall be valid until the certificate itself is either actually seized or surrendered 
to the issuing corporation or until its transfer by the holder is enjoined. Our 
statutes, on the contrary, provide for the attachment of corporate shares by 
service of a copy of the order of attachment upon certain officers or agents 
of the corporation, and further provide that upon such service there shall be 
delivered to the officer serving the order a certificate of the number of shares 


61. The present federal original issue tax is 10c per $100 of par value or fraction thereof and the 
transfer tax is four or five cents per share, dependent upon the selling price. Revenue Act of 1932, 
Secs. 722(a), 723(a) (3). 

52. The states imposing such a tax (which in most cases is two cents upon each $100 of face value 
or fraction thereof) include Massach tts, New York, Pennsylvania and South Carolina. 

53. No inheritance or estate tax laws have as yet been enacted in’ Nevada. Alabama and Florida im- 
pose estate taxes —_7 to the amount of the full credit permissible in — 37>! the federal estate tax, 
the Florida constitution empowering the legislature to levy such taxes only so long as a similar tax is 
enforced by the United States against Florida inheritances. 

54. The procedure for obtaining inheritance tax waivers varies widely, but application is generally 
made to some specified state officer or department, frequently, as in Kansas, the State Tax Commission. 

55. Brooks v. Union National Bank, 137 Kan. 328; 20 Pac. (2d) 830; Nolan v. Robertson, 131 
Kan. 833; 291 Pac. 750. 
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or amount of the interest of the attachment debtor™. A detailed comparison 
of the various provisions of the Uniform Stock Transfer Act with our own 
statutes and decisions would be interesting and perhaps instructive, but js 
beyond the scope of the present discussion. 

Whether our subject be considered in the light of the provisions of the 
Uniform Stock Transfer Act or whether it be approached through the varying 
enactments and decisions of the states wherein the Uniform Act has not been 
adopted, one conclusion at least is inescapable: A certificate of stock is not 
a mere scrap of paper, nor even a simple documentary testimonial of owner. 
ship of a specified interest in a particular corporation. It is rather a legal 
instrument and both lawyer and layman may well consider it as such and 
deal with it accordingly. 


56. R.S. 60-911. 
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Some Problems in Probate Jurisdiction 


By Samuet E. Bartiett, Ellsworth, Kansas 


In this state proceedings for the appointment of an administrator for the 
estate of an intestate decedent are most informal’. Neither petition for the 
appointment nor notice of the hearing is required. Whether the probate court 
adopted the right procedure in ascertaining the jurisdictional facts or in 
making the appointment, or whether the court appointed the right person, 
are immaterial to the question of the validity of the appointment; and the 
appointment is valid if the court had jurisdiction to make it. The statute does 
not anywhere prescribe how the jurisdictional facts shall be ascertained; hence 
the probate court may ascertain them as best it can; and, if it ascertains them 
correctly, that is all that is required”. But if it ascertains the jurisdictional facts 
incorrectly, that is a different story’. 


Prior to 1905 proceedings for the probate of a will and the appointment of 
an executor thereunder were equally informal and perfunctory in character, 
and when a prima facie case was made upon the several points as to the valid- 
ity of execution of the will, testamentary capacity, and freedom from illegal 
restraint, the order of admission to probate was made. Upon the application 
to admit a will to probate, a party could not as a matter of right demand the 
examination of witnesses in opposition. The proceedings went only to the 
extent that a prima facie case should be made in favor of the validity of the 
will‘. It was an ex parte probate. In 1905 the statute was amended and pro- 
ceedings for the probate of wills were made adversary to the extent that the 
court is required to subpoena not only the witnesses called by persons desiring 
to have the will probated but also those requested by persons opposed to the 
admission of the will to probate, and it is further provided that the depos- 
itions of witnesses may be taken in the manner prescribed by the civil code’. 
In such a trial there is presented to the probate court for its decision the issue 
of the testamentary character of the instrument offered, involving the com- 
petency of the testator, and his freedom from illegal restraint when the instru- 
ment was executed. The amendment did not enlarge the issues nor change 
the effect of probate. In a contest of the will the order allowing probate is 
no more than prima facie evidence of its due attestation, execution, and valid- 
ity. Since the amendment, except as has been just stated, the proceeding is 
still ex parte and without notice being required to be given’. 

Proceedings under our statutes for the appointment of a guardian for 
the estate of a minor are not adversary’; and in the absence of a statutory 
requirement no notice is necessary to confer authority upon a probate court 
to appoint a guardian for an incompetent person who has been duly adjudged 


1. For the need of a code of probate procedure, see Journal of the Bar Association of the State 
of Kansas, February, 1933, pp. 225-233 

2, Brubaker v. Jones, 23 Kan. 411. 

. Ewing v. Mallison, 65 Kan. 484. 

. Hospital Co. v. Hale, 69 2 616. 

. Laws of 1905, 526 1; R. 8. 22-213. 

. McCarthy v. Weber, 96 Kan. 

. Eureka B. and L. Ass’n v. Schulte, 139 Kan. 435 
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to be of unsound mind and incapable of transacting ordinary business*. Like. 
wise, what has been said about the ex parte nature of probate proceedings 
for the appointment of administrators, executors, and guardians is also true 
of the appointment of trustees subject to the jurisdiction of the probate court’, 

It will thus be seen that we have in this state in all the estates of which a 
representative or fiduciary may be appointed by the probate court an informal 
and ex parte procedure whereby such appointments are made without notice 
and without hearing. After the appointment is made the proceedings usually 
partake of a different nature; they become in a large measure adversary. The 
executor or administrator must give notice to creditors of his appointment.”’, 
Detailed provisions are made for the commencement of actions in the probate 
court to establish claims against a decedent’s estate. In the probate practice 
the notice to the administrator corresponds with the summons in a civil ac. 
tion, and by analogy with the procedure in the civil code it is held that a pro 
ceeding for the establishment of a claim against an estate is begun whenever 
notice has been served upon the administrator”. The proceedings for the sale 
of real property of a decedent by an administrator and for the sale and mort- 
gage of real property of a person under disability are not proceedings in rem, 
but, so far as the heirs and wards are concerned, are adversary and notice to 
them is jurisdictional’*. A person under disability cannot be divested of real 
property by sale, of which he had no notice’*; and a deed made without such 
notice having been given is void and subject to collateral attack™*. But if due 
notice is given and the proceedings are otherwise regular, the decree of the 
court cannot be collaterally assailed’. The final settlement and closing of a 
decedent’s estate is a judicial determination to which all interested are sum- 
moned, and by which all having a day in court are concluded as to the distri- 
bution of the personal property. A party, with legal notice and actual know- 
ledge that a settlement and distribution are about to be made, cannot safely 
ignore the proceedings in the probate court. The probate court has jurisdic- 
tion to decide who are entitled to share in the distribution of the personal 
estate of a deceased person, and its determination is not subject to collateral 
atta ° 

The peculiar fact that probate proceedings, of the character described, are 
ex parte in their initial stages, although being adversary in their more im- 
portant subsequent developments, presents several problems in probate juris- 
diction. The essential jurisdictional facts to be determined in the initial pro- 
ceedings in the case of a decedent’s estate are: First, the death of the person 
whose estate is to be administered; second, an estate to be administered; and 
third, the residence or inhabitancy of the deceased in the county where the 
probate proceedings are instituted at the time of his death’’. These jurisdic- 
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tional facts, as they relate themselves to ex parte proceedings, will be con- 
sidered in the reverse order of that which has just been stated. 

It has been repeatedly held by the supreme court of this state, except in 
cases of foreign wills and ancillary administration", that the probate court 
of the last residence of the deceased person is the only court that has jurisdic- 
tion to appoint an administrator of his estate or to probate his will’*. The 
same rule applies to the jurisdiction of the court to appoint a guardian of 
the estate of a minor as applies to the appointment of an administrator of 
the estate of a deceased person®. The rule is the same with incompetent 

ns as with minors”. The probate court of such person’s legal residence 
is a court, and the only court, which has jurisdiction to make the appoint- 
ment”. 

The rule is a desirable one and the reasons for the rule are apparent. It 
is the policy of the law to give to the individual a near-by and convenient 
court. Save in exceptional cases, hardships have not been visited upon the 
citizen by requiring him, at the expense of time and means, to respond over 
long distances to the process of courts. The jurisdiction of tribunals having 
judicial powers has wisely been limited in that particular. In pursuance of 
this policy of the law there has been established by the legislature a probate 
court in each county of the state. The undoubted purpose of the legislature 
in so doing was to give the inhabitants of each county a near-by and convenient 
tribunal having jurisdiction of probate matters**. This preserves the general 
symmetry of the statutes as a whole and eliminates many difficulties which 
might otherwise result and which would make any other rule very incon- 
venient and objectionable‘. 

As often as the Supreme Court has said that residence in the proper county 
is a jurisdictional fact in such cases, it has also said and held that such residence 
is an essential jurisdictional fact which may be questioned and inquired into 
collaterally**. In a proper collateral action or proceeding, the true place of 
residence of the deceased at the time of his death may be shown for the pur- 
pose of disproving jurisdiction in the court assuming to administer the 
estate’, And a like rule prevails in a collateral action to disprove jurisdiction 
in the court assuming to administer the estate of a person under disability”. 

In one of the later cases Chief Justice Johnston, in delivering the opinion 
of the court, said: 

“Residence within the jurisdiction of the court . . . is essential to the 
authority of the court to make an appointment, and the question of residence 
being a jurisdictional fact is not concluded by a former decision of a probate 
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court, and want of jurisdiction may be shown by evidence outside of the 
record. Although challenged in many cases, our court has consistently adhered 
to this view and it must be regarded as the settled rule of decision until it js 
changed by legislation (citing cases). It is unnecessary to restate the doctrine 
established by the cited cases or to discuss again the conflict in the decisions®*” 

No criticism is directed at the Supreme Court on account of its steadfast 
adherence to the rule. The decisions are correct and essentially sound under 
existing statutory law; and the court is “bound to interpret it as found.” How- 
ever, the situation is unsatisfactory and needs to be remedied. In one case the 
controversy arose over a deposit of a large sum of money in a bank at Wichita 
which a man had at the time of his death. The man died in Wichita and the 
probate court of Sedgwick County appointed an administrator of his estate. 
Thereupon, on the usual showing of appointment, the bank delivered the 
deposit to the person so named. Later, on a showing made to the effect that 
the decedent was a resident of Harper County, the probate court of that county 
appointed an administrator of his estate; and the administrator last appointed 
brought an action against the bank for the deposit. In this suit the residence 
of the decedent was determined to be in Harper County, and the administrator 
appointed by the probate court of that county prevailed”. In another case an 
administrator of a decedent’s estate was appointed and after his qualification 
as such the administrator released a mortgage held by the estate on a tract of 
land. Relying upon the proceedings, a party bought the land receiving a deed 
of conveyance purporting to convey clear title. In a collateral proceeding it 
was determined that the appointment of the administrator was void for want 
of jurisdiction, the decedent not being a resident of the county of appoint- 
ment at the time of his death, and that the release of the mortgage under the 
circumstances was without legal effect*’. Most of you can furnish additional 
illustrations from your own experience. When you examine an abstract of 
title showing probate proceedings, in regular form, for the sale of land be- 
longing to the estate of a decedent or person under disability, do you assume 
that the proceedings were instituted in the proper county and take a chance? 
Jurisdiction is presumed under the circumstances™; but you cannot rely with 
certainty upon the adjudication of the probate court to that effect. And it is 
desirable that the decrees of probate courts shall have the same conclusive 
character in a collateral proceeding that is accorded to judgments and decrees 
of courts of general jurisdiction. 

This rule has so much in its favor that the courts which hold that letters 
of administration may be collaterally impeached, even though the jurisdic- 
tional fact is averred in the record, if in fact the deceased was not a resident 
of the county in which the letters were issued, are few in number™. The con- 
trary doctrine not only has the great weight of authority, but is sustained by 
the most substantial reasons. 

Some of these reasons as gathered from the opinions of various courts 
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will be briefly stated. Another judgment of another probate court of the state 
is no more conclusive than the first, and the question could be tried over again 
in a dozen different counties with a possibility of as many different con- 
clusions. As long as such inquiry can be made in a collateral proceeding the 
district courts are converted into appellate tribunals to revise and reverse the 
decrees of probate courts on subjects over which probate courts have exclusive 
jurisdiction, and in relation to which their acts ought to be reviewed only by 
regular appeal to the district court of the county. The question of administra- 
tion is thereby unnecessarily involved in perilous uncertainty; a decision in 
one case is not evidence in a trial in another, and conflicting decisions may 
be given in different courts and at different times. Different courts may reach 
different conclusions from the same evidence. The parties in interest may at 
separate times produce different evidence on the same issue. If, after a court has 
heard and decided the issue concerning the residence of the decedent, the 
question remains unsettled to such an extent that it can be relitigated for the 
purpose of avoiding all the proceedings of the probate court, people must deal 
with executors and administrators at their peril**. Hence, a method of pro- 
cedure should be provided whereby, when a probate court has, upon a petition 
asserting the essential jurisdictional facts, and after notice to the parties in 
interest given in a manner to be prescribed by law, granted letters testamentary 
or of administration, the proceedings could not be avoided collaterally by proof 
that the deceased did not die within the jurisdiction of the court. Every con- 
sideration of convenience, justice, and public policy demands that the question 
of administration, when finally determined by the tribunals created for that 
purpose, shall not be a subject to doubt or litigation when incidentally arising 
in other courts. 

The persistency and frequency with which the question is presented to 
the courts of this state indicate dissatisfaction with the present rule and the 
need of a change by legislation. However, mere change by legislative fiat does 
not appear to be the proper solution even if it can be made effective, for such 
method will not meet the reasons for the present rule. In the later cases on 
the subject the Supreme Court has simply reiterated the rule and cited the 
earlier cases on the subject. To find the reasons for the present rule one must 
therefore examine the earlier cases and even the cases from other states cited or 
quoted in the earlier cases of this state. These reasons are to be found in three 
facts: First. The predecessors of probate courts, so far as English law is con- 
cerned, were the ecclesiastical courts, which were not recognized as courts in 
the common law sense, and no presumption was indulged in as to their juris- 
diction, but such facts were required to appear upon the face of their pro- 
ceedings; and the probate courts, being modeled after the ecclesiastical courts, 
were governed by the same rule. Second. Probate courts, being entirely crea- 
tures of statute, were frequently classed as inferior courts with limited juris- 
diction, and no presumption was indulged in as to their jurisdiction. Third. 
Proceedings in probate courts are summary and ex parte in their nature, with- 
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out notice to interested parties, and must therefore be in strict conformity to 
law*. 

The first and second reasons assigned, as just stated, do not apply in this 
state. The probate court in this state is a court of record, and while it has juris. 
diction only of particular classes of subjects, yet it has general jurisdiction 
of these subjects. As to such subjects it is a court of general jurisdiction; and 
all presumptions are in favor of the regularity of the proceedings of probate 
courts within their jurisdiction of these classes of subjects**. 

The third reason assigned requires a more detailed consideration. One 
of the earlier Kansas cases, which states that the question of jurisdiction is 
left open for separate determination, cites and relies upon cases from Rhode 
Island and California®’. These cited cases are informative as to the reasons 
back of the early announcement of the rule in this state. In the Rhode Island 
case the appointment of an administrator was questioned collaterally. The 
court said: 


“There is diversity of opinion upon the question raised by this con- 
tention. The conflict is irreconcilable. The reasons are strong on both 
sides. On one side it is urged that when a court, even though it is an 
inferior tribunal, has jurisdiction under particular circumstances, its de- 
cision that the circumstances exist ought to be as conclusive, until set 
aside in some direct proceeding, as its decision on any other question of 
fact in the case. This is a view which strongly commends itself when the 


parties appear and have been heard; but the question may be decided 
by default, though the practice is a bad one, without hearing and without 
any actual notice**.” 


The court held the collateral attack to be good; but the following year 
the same court heard and determined another similar case. A case had been 
tried in the probate court, then appealed and tried again. The court held that 
a court may, on appeal from the probate court, try and determine the question 
whether a testator was at the time of his death a resident of the county so as 
to give the court appealed from jurisdiction, and its determination that the 
testator was a resident of the county and its decree on the merits affirming 
the probate court, are conclusive on the parties to the proceedings in all the 
courts of the state*. 

In the California case cited by the supreme court the California court 
stated the reasons for its decision as follows: 


“The decision of the probate court upon these jurisdictional facts 
is not conclusive upon anyone not actually before the court, because the 
court can compel no one to appear before it. . . . These proceedings are 
summary and special, and must be in strict conformity to law.” 
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As has been stated in this discussion, another jurisdictional fact that must 
appear as a fact in order to confer authority upon a probate court to appoint 
an administrator of a decedent’s estate is an estate to be administered. The 
property may be only nominal; and a tort liability accruing from his wrong- 
ful death is not an estate of a decedent to be administered within the state“ 
But our courts have consistently held that unless such estate actually exists 
the authority of the probate court does not exist, and the appointment in such 
an event may be attacked in a collateral proceeding. While the question of 
assets, except in cases of ancillary administration, is not likely to be of so great 
importance as the matters that have been discussed, what has been said applies 
with equal force to the situation here presented. 

Undoubtedly the Kansas rule had its origin in the ex parte nature of pro- 
ceedings for the probate of wills and the appointment of fiduciaries of the 
estates of decedents and persons under disability. The solution for this very real 
problem in probate jurisdiction therefore seems to be to make such proceedings 
adversary from the beginning. Since much of the proceedings in probate 
courts, subsequent to the probate of the will and the grant of letters of appoint- 
ment, is now adversary, no substantial reason appears why such proceedings 
should not be adversary from the beginning. It is as important in cases of 
doubtful residence that the question be settled conclusively as it is that it be 
settled correctly. By making probate proceedings adversary from the begin- 
ning the probate court will have the opportunity as well as the duty of deter- 
mining the question both correctly and conclusively. I therefore propose a 
section for procedural probate code, which may be stated in substance as fol- 
lows: 

1. All proceedings relating to the estates of decedents or of persons under 
disability or for the appointment of a fiduciary thereof shall be adversary in 
their nature and shall be by action in the probate court. There shall be but one 
form of action, which shall be called a probate action. 

The third essential jurisdictional fact necessary to confer authority upon 
the probate court to probate an estate of a decedent is the fact of death*. It 
has been decided in many cases that administration granted on the estate of 
a person not really dead is totally void*. Unanimous decisions of the supreme 
court of the United States have conclusively established the following propo- 
sitions as governing in such cases: 

First. Under the general authority conferred by statute upon the probate 
courts of the various states to grant administration upon and settle estates of 
deceased persons, those courts are not authorized to decide conclusively against 
a living person that he is dead“. 

Second. All proceedings in such courts in the granting of administration 
under such general power depend upon the fact of death, and are null and 
void if the person be in fact alive, whether such administration be granted 
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upon a misapprehension of the fact of death, or upon the presumption of 
death arising from unexplained absence“. 


Third. It is within the power of the state to confer jurisdiction upon the 
probate court to administer upon estates of absentees, even though they be 
alive, by special and appropriate proceedings applicable to that condition, and 
distinct from the general power to administer upon the estates of deceased 
persons; but such power must be exercised in harmony with the requirement 
of due process of law guaranteed by the fourteenth amendment to the federal 
constitution“. 


In Michigan an action was brought by a returned absentee against the 
administrator of his estate to recover the money received and distributed by 
the administrator. The case presented the question: Has the probate court 
jurisdiction to administer the estate of one presumed by long-time absence to 
be dead, but in fact alive? The court held that the proceedings in the probate 
court were wholly void and afforded the administrator no protection against 
the returned absentee’s demand“. As a result of this case the Michigan legis- 
lature enacted a statute on the subject. When, if ever, a similar suit is main- 
tained against an administrator in this state, it will undoubtedly make at least 
one convert for procedural reform in the probate courts. The following pro- 
posed sections will then probably receive his endorsement: ' 

2. Whenever any person leaving property in this state shall have disap- 
peared and been absent from his last known place of abode for a continuous 
period of seven years under such circumstances that a presumption of death 
arises from such disappearance and absence, the property of such person in 
this state may be administered as though such person were dead, subject to the 
conditions and limitations prescribed by law“. 

3. Except for the purposes of paying taxes, special assessments, liens, in- 
surance premiums, allowed claims for debts contracted by the absent person 
before his disappearance, or to prevent great depreciation on account of neglect, 
or to specifically fulfill contracts made by the absent person before his disap- 
pearance, no sale, mortgage, or other disposition of the property of the absent 
person shall be had until the lapse of one year after the appointment and 
qualification of the representative of his estate. 

4- No distribution nor assignment of the property or the proceeds thereof 
of the absent person shall be made in any event until after the lapse of one year 
after the appointment and qualification of the representative of his estate; nor 
shall such distribution or assignment be made until after the lapse of three 
years after the appointment and qualification of the representative of his estate, 
unless the distributee or assignee execute and deliver to the representative a 
surety company bond in a penal sum not less than one hundred twenty-five 
per cent of the value of the property distributed or assigned and for such 
additional amount as the court may prescribe, to be approved by the probate 
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judge and conditioned to return the property or the value thereof to the repre- 
sentative in case the absent person be adjudicated to have been still living since 
the commencement of said period of seven years, and also conditioned to save 
the representative harmless from the damages and expenses of all suits or 
proceedings brought by the absent person or anyone succeeding to his rights 
by reason of such distribution or assignment having been made during said 
period of three years. 

5. In case no person makes claim during said period of three years after 
the appointment and qualification of the representative either to be the absent 
person, or to have succeeded to the rights of the absent person since the com- 
mencement of said period of seven years by reason of the death of the absent 
person, then a conclusive presumption shall arise that the absent person died 
prior to the filing of the petition for administration or the probate of his will; 
and the estate shall be distributed accordingly, so far as the same has not 
already been accomplished; and by order of court the estate shall be closed 
and the liability of the representative to claimants ended, and the liability of 
distributees ended, and all bonds given to them cancelled. 

Such proceedings must of necessity be adversary to meet the requirements 
of due process of law. The absence of notice renders the proceedings void, and 
the statute is of no validity as against the property of a living person if it does 
not provide for notice to him. In no case, under state procedure, is the mere 
taking of possession of property equivalent to notice of action to be taken in 
reference to such property™. If probate proceedings are made adversary from 
the beginning, procedure for administration in cases where death is presumed 
from absence will fit in nicely with the system as a whole; and provision for 
notice becomes an important part of the general scheme of procedure. 

The American Law Institute has formulated some general rules as to 
the extent of jurisdiction that may be acquired in a probate proceeding, which, 
so far as applicable to the present discussion, are stated as follows: 


“76. If a court obtains jurisdiction over a party to an action, that 
jurisdiction continues throughout all subsequent proceedings which arise 
out of the original cause of action™. 

“105. If, in an action, a court obtains jurisdiction over a thing, that 
jurisdiction continues throughout all subsequent proceedings which arise 
out of the original cause of action until the court voluntarily surrenders 
jurisdiction over it®™.” 

Notice at the commencement of the action may serve for all subsequent 
proceedings in the same action, and can be made the basis of eliminating as 
many subsequent notices as may be desired. It therefore becomes necessary 
or advisable to determine what constitutes a probate action; and the following 
provisions are suggested as a proper determination and reasonable solution of 
this problem: 

6. Each of the following proceedings shall constitute one probate action: 
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(a) the proceedings for the appointment of an administrator and all matters 
necessary for the full and final administration of the estate of a deceased person 
or a person presumed to be dead; (b) the proceedings for the admission of 
a will to probate, the appointment of an executor or administrator thereunder, 
and all matters necessary for the full and final administration of the property 
of the testator, whether disposed of under the will or not; (c) the proceedings 
for the appointment of a guardian of the estate of a person under disability 
and all matters connected with such guardianship; and (d) the proceedings 
for the appointment of or relating to a trustee for a person under disability 
and all matters connected therewith over which the probate court has juris- 
diction. This enumeration of probate actions does not exclude others within 
the jurisdiction of the probate court™. 


Time does not permit a recital of any of the decisions of the Supreme 
Court of the United States on the question of the sufficiency of notice™; but 
an examination of a number of these decisions, as well as the statutes of a 
number of states, brings one to the conclusion that the requirements of due 
process of law are met, so far as notice is concerned, if personal service is made 
upon residents of the county or state at least ten days before the hearing, and 
service is made upon all others by publication for at least three consecutive 
weeks before the hearing in all proceedings except in cases of estates of per- 
sons presumed from long absence to be dead. In such cases the notice by pub- 
lication to the absentee should be for a longer period of time. But as the power 
to prescribe the length of the notice is vested in the legislature, a very clear 
case of unreasonableness must be made out before the courts will interfere™. 
The following procedural provisions are therefore proposed: 


7. A probate action may be commenced in the probate court by filing a 
petition in the proper court and causing the petition to be set for hearing. 

8. Before the hearing of any petition or subsequent motion requiring 
notice thereof, except as otherwise provided, the probate court shall give or 
cause to be given notice of such hearing. In such case all parties to be given 
notice shall be notified in writing, or by publication as herein provided, of the 
nature of the proceeding, the time and place of hearing, and the nature of the 
order or other relief sought in such proceeding. 

g. Such notice shall be served upon the following persons: 1. In case of 
a petition for letters of administration, upon the heirs of the decedent who 
are residents of the state and whose place of residence is known to the peti- 
tioner. 2. In case of a petition for the probate of a will, upon the heirs of the 
decedent and beneficiaries under the will who are residents of the state and 
whose place of residence is known to the petitioner, and the executor under 
the will unless he be the petitioner. In case the petitioner is sole heir of an intes- 
tate decedent or sole heir and beneficiary of a testate decedent, notice shall 
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55. Taylor on Due Process of Law, p. 287 and cases cited. 
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be given by publication to all persons interested. 3. In case of a petition for 
the appointment of a guardian of the estate of a minor, upon the minor, and 
the parent or parents of such minor if they can be found, and the person having 
the care or custody of such minor. 4. In case of a petition for the appointment 
of a guardian of the estate of any other person under disability, upon the 

n under disability, and the spouse if any of such person if such spouse 
can be found, and the person having the care or custody of such person under 
disability. 5. In case of a petition for the appointment of a trustee or other 
fiduciary authorized by law, upon the beneficiaries of the trust. 6. In all cases 
in which there is a respondent known to the petitioner to be under disability 
and to be served with notice, if there be a natural or legally appointed guardian 
of such person known to the petitioner, upon such natural or legally appointed 
guardian in the same manner as upon such person. 


10. All notices shall be served within the time herein specified: 1. For 
the hearing of a petition: (a) upon residents of the state, at least ten days 
before the date of hearing; (b) Where service by publication is had, for three 
consecutive weeks, the first publication of which shall be at least three weeks 
before the hearing. 2. For the hearing of any other motion requiring notice, 
at least ten days before the hearing. 


11. Service may be made within the state in the manner prescribed by 
the code of civil procedure for the service of summons by any sheriff or other 
officer, or by any other person, provided, that if such is made by other than 
an officer the return of service shall be by affidavit. If personal service be 
impracticable in the estate of a deceased or disappeared person, then upon 
order of the probate court so adjudicating, based upon an affidavit setting 
forth the reasons thereof, notice of hearing may be published in some news- 
paper of the county authorized by law to publish legal notices. Whenever any 
notice of hearing or otherwise is required to be or may be given by publication 
and the manner thereof is not specified in such requirement, such notice by 
publication may be made as provided for the notice by publication for the 
hearing of a petition. 

12. The fiduciary of an estate shall publish notice of his appointments as 
provided by law. In all public sales of personal or real property notice thereof 
shall be published in the manner prescribed by the code of civil procedure for 
the sale of personal or real property on execution. Notice of final settlement 
and to determine heirship shall be published for four consecutive weeks, the 
first publication of which shall be at least four weeks before the date of hear- 
ing. Notice of hearing of a petition for the administration of the estate of a 
disappeared person shall be published for six consecutive weeks, the first pub- 
lication of which shall be at least six weeks before the date of hearing. 

13. At the time appointed for the hearing, or the time to which the 
hearing may have been postponed, the court shall require proof that such 
notice has been given. Proof of service of any notice by publication shall be 
made by affidavit of the printer or other person having knowledge of the 
same; and such affidavit shall be filed in said cause. 

The final question that naturally arises is: When you conclude the probate 
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proceedings of a decedent’s estate, what have you accomplished? The debts 
have been paid and the personal property has been distributed. What of the 
real property? It goes to the heirs or beneficiaries under the will. But who 
are the heirs or beneficiaries under the will if they are not named therein? 
There should be some method of determining these questions in the probate 
court and thereby perfecting proof of title to real property before the estate 
is closed. 

Under our present law a probate court does not have authority to deter. 
mine heirship as to real property®*. Under the laws of this state, where real 
property passes by the laws of intestate succession or under a will to a person 
or persons not named in such will, there is no adequate probate procedure 
for a judicial determination of the persons entitled to the real property of a 
decedent. Many states have provided by law for such determination and have 
prescribed the procedure to be followed*’. Such proceedings must necessarily 
be adversary in their nature, and the procedure fits in with the general plan 
of adversary proceedings. The following provisions are patterned after the 
laws of other states dealing with this subject: 


14. Whenever property passes by the laws of intestate succession, of under 
a will to a beneficiary or beneficiaries not named in such will, the proceedings 
in the probate court shall include a determination of the person or persons 
entitled to such property. Before final settlement in such cases, an application 
shall be made to the probate court to determine the persons entitled to such 
property, which application may be made by the executor or administrator 
or any interested party, and may be included in the application for a final 
settlement. 


15. The application shall set forth an accurate description of the real 
property in this state of which the deceased person died seized, the names and 
places of residence of the devisees, legatees, and heirs of such deceased person 
so far as known to the applicant or ascertainable to him on diligent inquiry, 
the nature and character of their respective interests and claims so far as 
known, and shall designate those who are believed by him to be minors or 
otherwise under disability and whether those so designated are under legal 
guardianship in this state. If the applicant believes that there are or may be 
persons who have claims against or interests in such estates are devisees, leg- 
atees, or heirs whose names are not known to him the application shall so 
state. 

16. Upon the filing of such application the probate court shall set the 
said cause for hearing at the same time as the hearing of the final settlement, 
and notice of such hearing shall be given to all parties interested whose place 
of residence is known as provided herein for the giving of notice of hearing. 
If the application shall set forth that there are or may be persons whose names 
are not known who have or may have claims against or interests in said estate, 
notice of hearing shall be published, directed to all persons claiming any bene- 


os Rd 9 v. First Trust Co., 140 Kan. 79; First Colored Baptist Church v. Caldwell, 138 Kan. 
1, an 

57. See Kansas Judicial Council noe, Tene 1986, pp. 12-18, Journal of the Bar Association 
of the State of Kansas, May, 1935, pp. 291-2 
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ficial interest in the estate of the decedent. Such publication of notice may also 
include all persons whose names are known and set forth in said application 
but who cannot be personally served within the state. Such notice as may be 
made by publication may be included with and published at the same time 
and in the same manner as notice of final settlement is published. 

It is submitted to this association that the enactment of a properly drafted 
code of uniform procedure for all estates administered in the probate courts 
of this state, making such proceedings adversary from the beginning, will 
solve these problems in probate jurisdiction and will promote the administra- 
tion of justice in this particular department of our judicial system. 





















George W. Cox, a Wichita attorney for the past twenty-three years, died at his home 
in that city on November 5. Mr. Cox was born in Pennsylvania in 1883, and came to 
Rose, Kansas, as a small boy. After his graduation from the University of Michigan Law 
School with the class of 1913, he went to Wichita where he became associated with the 
firm of Noftzger & Gardiner. That firm later became Noftzger & Cox, and after the death 
of Senator T. A. Noftzger in 1931, it became Cox & Weigand. Since August 1, 1936, the 
firm has been known as Cox, Curfman & Burket. 

Mr. Cox will be remembered by the Kansas Bar chiefly for his representation of The 
Kansas Wheat Growers Association. He made an enviable record for this client both in 
trial courts over the state and in the Supreme Court. 
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Reuben George Bennett was born at Decatur, Illinois, March 31, 1892. He came to 
Kansas in 1906; attended high school in Wichita and in Newton, Kansas; and was gradu- 
ated from the University of Kansas, in law, in 1917. He was admitted to the Bar of the 
State of Kansas, June 20, 1917. In the year of 1919 he became associated with Dempster 
O. Potts in the practice of law, continuing in active practice with Mr. Potts until his 
death, on September 6, 1936. He is survived by his wife, Mary McKee Bennett, and a 
daughter, Shirley Marie Bennett. 
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One of the finest lawyers who ever practiced at the Bar of Kansas was lost to the 
Association when J. D. Houston of Wichita passed away on September 20, 1935. His life 
was its own memorial. Those who knew him as a friend feel keenly the loss of his loyalty, 
his kindness, his fineness and his friendship. Those who knew him as a companion and 
sportsman have pleasant recollections of his keen enjoyment of the hunt, of his stories by 
a campfire, of his love of nature. Those who recollect him as an opponent at the bar re- 
member his fairness, his courtesy, yet flashing fire at any infringement of what he felt 
was his client’s rights. They recall him as a plaintiff's lawyer, playing upon the emotions 
of the jury until the jurors felt, as he felt, the injury that had been done and their duty 
to give recompense. They also recall him on the defense, rallying to his side each juror’s 
sense of fairness to prevent imposition being practiced at the expense of justice. They see 
him, matchless in his skill, powerful in his address, yet never taking a case in which he 
did not believe implicitly. Those who remember him merely as a great man cannot forget 
his honesty, his integrity, his love of truth and his love of his fellow men. 
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Domiciliary Inheritance Taxation of 
Non-Domiciliary Trusts 


By Jacos A. Dickinson 


In recent years taxation in all its forms has become an increasingly im. 
portant problem. Due to rising rates of tax and a wider scope of the objects 
of taxation a clear determination of the fundamental principles of taxation 
has assumed a new and growing importance. 

Inheritance taxation, or taxation of the transfer of property from the dead 
to the living, while not a new type of taxation, has only in recent years come 
to be looked upon as a major source of revenue by taxing authorities. The 
principles governing the levy of such taxes are, therefore, still in the formative 
stage and present numerous conflicts and discrepancies. The growing burden 
of inheritance taxation naturally produced a corresponding effort to avoid the 
weight of the tax. In endeavoring to prevent tax avoidance and evasion the 
legislatures and the courts swung the pendulum far to the other side with the 
result that property was in some instances subjected to double and even triple 
taxation. Especially was this true in the case of shares of stock in foreign cor- 
porations or notes and mortgages held or payable in a foreign jurisdiction. 


There was at first only two fairly well-settled rules with reference to in- 
heritance taxation. It was consistently held that the transfer of real estate by 
death was subject to taxation only by the state of the situs of the land. It was 
also held that personalty was clearly taxable at the domicile of the owner, 
under the doctrine of “mobilia sequuntur personam,” the conflict arising as 
to the rights of other states to tax the transfer of the same property upon 
various jurisdictional theories. First National Bank v. Maine (cited infra). 

It was consistently held by the United States Supreme Court that all per- 
sonalty was taxable at the domicile of the owner until the great case of Frick 
v. Pennsylvania, 268 U. S. 473, 45 S Ct. 603, 69 L. Ed. 1058, 42 A. L. R. 316, 
which distinguished between tangible and intangible personalty and held that 
the power to impose a death transfer tax upon tangible personal property 
having a situs in a particular state rests exclusively in that state regardless of 
the domicile of the owner. , 

Following the Frick case came the case of First National Bank of Boston 
v. Maine, 284 U.S. 312, §2 S.Ct. 174, 76 L. Ed. 313, 77 A.L.R. 1401, in which the 
Supreme Court of the United States laid down the rule that intangibles such 
as shares of stock, bonds, notes, credits, etc. are taxable only at the state of 
domicile, even though the securities may be payable in another state or reg- 
istered or transferable under the laws of another jurisdiction. In that case, 
however, the court, speaking through Mr. Justice Sutherland, said: 


“We do not overlook the possibility that shares of stock, as well as 
other intangibles, may be so used in a state other than that of the owner's 
domicile as to give them a situs analogous to the actual situs of tangible 
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personal property (citing case). That question heretofore has been re- 
served and it still is reserved to be disposed of when, if ever, it properly 
shall be presented for our consideration.” 


It appears, then, that the following principles have been definitely estab- 
lished as to jurisdiction to levy inheritance taxes: First, the state of the situs 
of real property has exclusive power to impose an inheritance tax upon the 
transfer of the property; second, the power to impose a tax upon the transfer 
of tangible personalty having an actual situs in a particular state rests in that 
state alone; third, the transfer of intangible personal property is taxable only 
by the state of the domicile of the owner unless that property comes within 
the following rule that; fourth, the transfer of intangibles so used in a state 
other than that of the owner’s domicile as to become integral parts of some 
local business and become more or less permanently located there so as to 
acquire a “business situs” may be taxable at the place of situs and not in the 
state of domicile. 

It should be emphasized at this point that the fundamental jurisdictional 
questions involved in the levy of inheritance taxes are exactly the same as 
those encountered in ordinary ad valorem property taxation. The two taxes, 
it is true, are levied upon different theories. 

It is held that inheritance tax is not a tax upon property but only on the 
privilege of transferring that property. The transfer is held to be a proper 
object of taxation upon the principle that the right to direct the transfer of 
property by will and the privilege of receiving property either by will or by 
intestate succession are not natural and inherent powers but arise solely by 
sovereign or legislative grace and may, therefore, be taxed or entirely abro- 
gated by the authority which created them. 

Ad valorem taxation on the other hand is a direct levy upon property by 
governmental authority based upon the protection given that property an 
its owner by the taxing jurisdiction. Since, however, the Constitution of the 
United States prohibits the taking of property without due process of law 
and since a taking or taxing without jurisdiction is uniformly held to be a 
taking without due process of law the same jurisdictional questions arise 
in transfer tax as in direct property tax. The rule was definitely laid down 
by the United States Supreme Court in the case of Frick v. Pennsylvania, 
268 U. S. 473, 69 L. Ed. 1058, that a state levying an inheritance tax upon the 
transfer of property must have jurisdiction of the property even though the 
property itself is not taxed. In that case the court, speaking through Mr. Justice 
Van Devanter, said: 


“The Pennsylvania statute is a tax law, not an escheat law. This is made 
plain by its terms and by the opinion of the state court. The tax which 
it imposes is not a property tax, but one laid on the transfer of property 
on the death of the owner. This distinction is stressed by counsel for the 
state. But, to impose either tax, the state must have jurisdiction over 
the thing that is taxed; and to impose either without such jurisdiction 
is mere extortion, and in contravention of due process of law. Here the 
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tax was imposed on the transfer of tangible personal property having 
an actual situs in other states—New York and Massachusetts. This prop. 
erty, by reason of its character and situs, was wholly under the jurisdic. 
tion of those states, and in no way under the jurisdiction of Pennsyl. 
vania. True, its owner was domiciled in Pennsylvania, but this neither 
brought it under the jurisdiction of that state nor subtracted anything 
from the jurisdiction of New York and Massachusetts. In these respects 
the situation was the same as if the property had been immovable realty, 
The jurisdiction possessed by the State of the situs was not partial but 
plenary, and included power to regulate the transfer both inter vivos and 


on the death of the owner, and power to tax both the property and the 
transfer.” (Italics ours.) 


It is a disregard of this fundamental principle of all taxation which has 
caused much of the confusion in the cases. In many instances, the decisions 
have turned upon the place of death of the decedent and the law of his domicile 
rather than upon an examination of the primary question of jurisdiction. This 
has probably been chiefly due to the influence of the maxim “mobilia sequ- 
untur personam” which offered a ready solution of most taxation questions 
until the courts began to recognize the fact that personal property, now com- 
ing to represent a constantly larger proportion of all property, was often so 
used and held with such a degree of permanency as to enable it to acquire a 
situs away from its owner, such a situs being ordinarily termed a “business 
situs.” 

In support of taxation of intangibles by the domiciliary state it has general- 
ly been said that the jurisdiction of the state of domicile arises out of the fact 
that the law of the domicile is necessary to establish the descent of personal 
property. This argument is, however, definitely rejected by the Frick case 
(supra). In that case the states of situs by statute adopted the law of the domi- 


cile as determining the inheritance of personal property. Mr. Justice Van De- 
vanter there said: 


“Obviously the accepted domiciliary law could not, in itself, have any 
force or application outside that state. Only in virtue of its express or 
tacit adoption by the state of the situs could it have any force or applica- 
tion in them.” 


It is apparent also from the trend of the decisions that the courts are 
striving more and more to eliminate the grossly unfair result reached by the 
cases which permitted multiple taxation of intangibles. The Supreme Court 
of the United States in the Maine case (supra) quoted with approval the 
language of that court in Farmers Loan & Trust Co. v. Minnesota, 289 U. S. 
240, 74 L. Ed. 371, 65 A. L. R. 1000, 50 S Ct. 98, where the court in overturning 
an unbroken line of decisions permitting multiple taxation said: 


“Taxation is an intensely practical matter and laws in respect of it should 
be construed and applied with a view of avoiding, so far as possible, un- 
just and oppressive consequences. We have determined that in general 






















DomiciLiary INHERITANCE TAXATION 159 


intangibles may be properly taxed at the domicile of their owner and we 
can find no sufficient reason for saying that they are not entitled to enjoy 
an immunity against taxation at more than one place similar to that 
accorded to tangibles.” 


It is apparent from the authorities cited that in applying the rules which 
have been laid down with reference to the power to levy inheritance taxes the 
courts must now be guided by two cardinal principles. First, that no inheri- 
tance or transfer tax can be levied unless the state levying the tax has jurisdic- 
tion of the property transferred, and second, that the transfer of any particular 
property can be taxed in only one state, a violation of either rule being held 
to constitute a deprivation of property without due process of law. 

Even after the basic principles of inheritance taxation have been laid down 
by the courts there remains the problem of applying those principles to any 
given set of facts. The ordinary situation in which a decedent dies leaving 
property in one or more states may be fairly readily solved by an application 
of the principles discussed above with the possible exception of determining 
the taxable situs of intangibles used in a non-domiciliary enterprise. As to the 
business situs of such intangibles there are many decisions upon the levy of 
ad valorem or income taxes but almost none involving inheritance taxation. 
It seems, however, that the same rules must apply to all types of taxation in 
view of the basic jurisdictional requirements previously referred to and in 
view of the express recognition of the possibility of such a situation in the 
Maine case. 

There are, however, many borderline situations which further complicate 
the levy of death transfer taxes. The inheritance tax laws of most if not all of 
the states contain a provision similar to that found in Sec. 79-1501 R. S. Kan. 
1923, which reads in part as follows: 


“All property..... , within the jurisdiction of the state,..... 
which shall pass..... by deed, grant, or gift..... made or in- 
tended to take effect in possession or enjoyment after the death of the 
grantor..... shall be taxed as herein provided.” 


It is under the authority of this provision that transfers are taxable which 
are made in trust during the owner’s lifetime reserving the use or income for 
life with the principal to pass to designated beneficiaries upon death, and in 
the taxation of such trust estates upon the maker’s death some of the most 
interesting problems of inheritance taxation are presented. 

Such conveyances in trust are of two general types, revocable and irre- 
vocable. When a trust of either type is established in the state of domicile 
there can normally be little doubt as to the right of the state of domicile to 
tax the transfer of the entire corpus of the trust estate except insofar as it 
includes real property or tangible personal property located in another state, 
since intangible property in the hands of a domiciliary trustee is subject to 


a domiciliary taxation under any theory. 
When, however, a trust is created in a state other than that of the domicile 
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of the maker the situs of the intangible portion of the trust estate for purposes 
of taxation is the subject of much conflicting opinion. 

It is submitted, however, that in the case of an irrevocable transfer jn 
trust to a non-domiciliary trustee the situs of the intangibles included in the 
trust estate must be held to be at the domicile of the trustee rather than at the 
domicile of the maker of the trust. 

While there is no decision of controlling force squarely upon such a situa. 
tion the decision of the United States Supreme Court in Safe Deposit & Trust 
Co. v. Virginia 280 U. S. 83, 74 L. Ed. 180, 67 A. L. R. 386, 50 S. Ct. 59, must 
be considered as definitely establishing the taxable situs at the domicile of the 
trustee. In that case the maker of the trust, domiciled in Virginia, created a 
revocable trust in Maryland for the benefit of his two sons. He died without 
exercising his power of revocation and the trust then became irrevocable. 
Virginia for several subsequent years levied an ad valorem tax upon the 
corpus of the trust, which consisted solely of intangibles, upon the theory that 
under the doctrine of mobilia sequuntur personam the intangibles were taxable 
at the domicile of the equitable owners, the sons, in Virginia. 


The court, however, refused to apply the maxim, saying, through Mr. 
Justice McReynolds: 


“Ordinarily this court recognizes that the fiction of mobilia sequuntur 
personam may be applied in order to determine the situs of intangible 
personal property for taxation (citing case). But the general rule must 
yield to established fact of legal ownership, actual presence and control 
elsewhere and ought not to be applied if so to do would result in ines- 


capable and patent injustice whether through double taxation or other- 
wise.” 


That case, of course, involved an ad valorem tax but its holding that an 
irrevocable trust has a situs only at the domicile of the trustee must apply with 
equal force to an attempt to levy an inheritance tax upon such property since 
if the state of domicile has no jurisdiction to levy a direct tax upon property 
it can have no jurisdiction to levy a tax upon the transfer of that property 
under the holding of the Frick case. 

If, however, the trust contains a provision for its revocation by the maker 
during his lifetime a somewhat different question is presented since it may 
then be argued by the state of domicile that the intangibles contained in the 
trust estate should be governed the mobilia maxim, the securities being subject 
to the order and control of the maker at any time at his option. 

To this argument the answer may be made that the intangibles have 
acquired a business situs at the domicile of the trustee. It is submitted that 
under the authorities this view must be taken unless serious anomalies are to 
arise which can not be reconciled with fundamental principles already laid 
down. 

The problem may perhaps be best approached by first considering the 
three chief types of taxation to which such a trust estate is subject throughout 
the term of its existence. It is first subject to ad valorem and perhaps income 
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tax during the lifetime of the maker, it is next subject to a death transfer tax 
upon the death of the maker, and it is then again subject to ad valorem and 
income tax in the hands of the trustee during the continuance of the trust. 

If the power of taxation is based upon jurisdiction it is obviously absurd 
that a trust should be under the jurisdiction of the state of its situs upon its 
creation, that by the application of a fiction it should then become subject 
momentarily to the jurisdiction of the state of the owner’s domicile for the 
purpose of a transfer tax and that jurisdiction should then immediately revert 
again to the state of situs for ad valorem taxation during the life of the trust. 
Any such proposition is absolutely irreconcilable with the holding of the 
Frick case that there can be no jurisdiction to tax the transfer of property unless 
there is also jurisdiction to tax that property directly. 

The reasoning just given is, of course, somewhat weakened unless it be 
shown that the trust estate is subject only to taxation by the state of its situs 
during the lifetime of the maker. It is submitted, however, that under the 
great weight of authority that proposition may be considered as settled. There 
is a great wealth of decisions, both state and federal, establishing the proposi- 
tion that intangibles in the hands of an agent, attorney, or person exercising 
the powers of ownership or intangibles given a business use by the owner in a 
state other than that of his domicile acquire a business situs at the place of 
holding or use rather than in the state of domicile. 

For the purposes of this paper it should suffice to refer to the case of 
Buck v. Miami County, 103 Kan. 270, which is typical of all the cases on busi- 
ness situs in the questions involved. In that case the owner of intangibles, 
domiciled in Kansas, placed certain funds in the hands of an investment 
company in Missouri under a power of attorney by which the company was 
authorized to make investments, collect the proceeds, and reinvest, together 
with necessary incidental powers, the profits only being remitted to the prin- 
cipal. Miami County, Kansas, in which the principal resided, assessed the 
securities for taxation. Upon appeal the Supreme Court of Kansas held that 
the securities had acquired a business situs at the location of the agency and 
were, therefore, not taxable in Kansas since Kansas had no jurisdiction over 
them. In view of such authorities it cannot be doubted that the intangibles 
contained in a non-domiciliary trust, even though the trust be revocable, 
acquire a situs for taxation during the lifetime of the maker at the location 
of the trustee. This must be true since the trustee not only exercises all the 
powers of an agent but in addition holds legal title to the securities. Nor does 
the revocability of the trust affect the situation since the trust is certainly no 
more revocable than a power of agency or attorney. 

There can, then, be little doubt that the taxable situs during the lifetime 
of the maker of the trust is at the domicile of the trustee, and since the case 
of Safe Deposit and Trust Co v. Virginia, previously referred to, the proposi- 
tion is equally well settled that after the death of the maker the situs for 
the taxation is also with the trustee. 

It is impossible to see upon what logical basis it can be said that jurisdiction 
over the corpus of the trust shifts to the state of domicile for the instant during 
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which the transfer from the dead to the living is effected while jurisdiction 
rests in the state of situs both before and after that event. 


There are surprisingly few decisions directly upon the right of a domicil- 
iary state to levy death duties upon the transfer of a non-domiciliary trust 
estate. The question has twice been before the United States Supreme Court, 
In Keeney v. New York, 222 U. S. 525, 56 L Ed. 299, 52 S. Ct. 105, it was held 
that intangibles held by a non-domiciliary trustee were subject to inheritance 
taxation in the state of domicile. The Keeney case was decided in 1912 and 
was followed in 1916 by Bullen v. Wisconsin, 240 U. S. 625, 60 L. Ed. 830, 
36 S. Ct. 473, which held that intangibles held by a non-domiciliary trustee 
under a trust revocable during the lifetime of the maker were subject to tax- 
ation by the state of domicile. 

These decisions, while not yet expressly reversed, have, however, been 
completely undermined by much more recent cases, particularly the Frick 
case, the Maine case, and the Safe Deposit and Trust Co. case. At the time of 
the decisions in both the Keeney and Bullen cases the rule that a state must 
have jurisdiction of property in order to tax its transfer had not yet been laid 
down nor had the rule against multiple taxation of intangibles been an- 
nounced, and in the Bullen case, at least, the Supreme Court approved tax- 
ation by the state of situs and domicile concurrently. 

It may, then, be safely said that there is now no controlling decision of 
the United States Supreme Court upon the point. A rather intensive search 
by the writer for state decisions of fairly recent date—and only such decisions 
are now of value because of the recent changes which have been made in the 
law—has revealed only one case in which the question has been squarely 
presented. 

In 1934 the Supreme Court of Minnesota decided the case of In re Frank's 
Estate, 257 N. W. 330, which arose upon the following set of facts: 

Frank, a resident of North Dakota, created a trust of intangibles in Min- 
nesota with power in the trustee to manage the property comprising the trust 
estate together with any additions thereto under powers of investment, rein- 
vestment, collection, and other incidental authority. The trustee was to pay 
over the income to Frank during his life and after his death to designate 
beneficiaries. Frank, however, reserved the right to amend or revoke the trust 
or withdraw any or all of the securities at any time. Frank died in 1931, three 
years after the creation of the trust, without having exercised his right of re- 
vocation or withdrawal. Minnesota, the state of the situs of the trust, then 
levied an inheritance tax upon the transfer of the trust estate from which order 
the heirs appealed, contending that the transfer was taxable only in North 
Dakota, the state of domicile. 

In the opinion of the court Justice Hilton made a careful examination of 
the authorities and reached the conclusion that the property had acquired a 
situs separate from the domicile of the beneficial owners and was subject to 
transfer taxation in Minnesota. To Justice Hilton’s opinion two justices dis- 
sented for the reason that the decision conflicted with the Maine case. The 
Supreme Court of Minnesota then allowed a reargument and in an opinion 
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of four paragraphs, to which Justice Hilton dissented, reversed itself and held 
that North Dakota alone had power to tax the transfer. 

It is submitted, however, that the opinion on reargument is clearly wrong. 
The court there said: 


“It is immaterial that the intangibles in question may have been subject, 
in the possession of the trustee, to the Minnesota moneys and credits tax.” 


Such a statement is irreconcilable with the holding of the Frick case that 
jurisdiction of the property is essential to power to assess its transfer. The 
court further interpreted the holding of the Maine case as permitting taxation 
of intangibles at the domicile only although that case expressly recognized 
the “possibility that shares of stock, as well as other intangibles, may be so 
used in a state other than that of the owner’s domicile as to give them a situs 
analogous to the actual situs of tangible personal property.” And as the final 
step in its reasoning in the opinion on reargument the court found that the 
transfer took place under the laws of North Dakota, a conclusion which is 
untenable in view of the language of the Frick case, together with the fact 
that the trust was created in Minnesota and the trust agreement was governed 
by the laws of Minnesota. 

In the opinion of the writer the original opinion in the Frank’s Estate 
case presents a clear exposition of the law which should be applied in deter- 
mining the taxability of the transfer of intangibles held by a non-domiciliary 
trustee. The fact that the original opinion was later reversed of course weakens 
the authority of that opinion but it still must be taken as highly persuasive, 
since the reasoning which led to its reversal is obviously unsound under the 
authorities. 

While the action of the Supreme Court of Minnesota in the Frank’s 
Estate case clearly demonstrates the borderline nature of the question involved 
it is submitted that for practical reasons, as well as for the legal reasons 
advanced above, any doubt as to the taxable situs of intangibles held by a non- 
domiciliary trustee should be resolved in favor of taxation at the situs of the 
trust rather than at the domicile of the maker. 


Such trust estates as have been considered in this paper often comprise 
almost the entire estate of a decedent. The tax due upon the transfer of the 
trust may amount to a very large sum. Under most if not all inheritance tax 
laws the tax levied is assessed directly against the executor or administrator 
who cannot receive his discharge until the tax is paid and who is personally 
liable upon his failure to do so. 

Assume, then, a non-domiciliary trust upon which $25,000 inheritance tax 
has been levied by the state of domicile although the domiciliary estate in the 
hands of the executor amounts to only $5,000. Obviously there is then no way 
in which the executor can pay the tax nor will there ever be. The trust estate 
will never come into the hands of the executor and there is no method by which 
the executor can force the trust to contribute to the payment of the tax. Such 
a situation would, of course, result in injustice and confusion which would 
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not occur if the state actually having jurisdiction of the property and power to 
enforce its orders is alone permitted to tax the transfer. 

The fact that there may be sufficient assets in the domiciliary administra. 
tion to pay any tax which is levied does not alter the injustice of the practice 
and is only permitting the state of domicile to do indirectly what it cannot 
do directly,—a power which the Supreme Court of the United States denied 
to the state of domicile in the Frick case. 

From the illustration just given it is apparent that practical considerations 
add their weight to the legal reasoning which supports taxation of intangibles 
held by a non-domiciliary trustee at the situs of the trust only. The Supreme 
Court of the United States has said that “death duties rest upon the power of 
the state imposing them to control the privilege of succession” (First National 
Bank v. Maine, supra) and it is obvious that the state of domicile has no 
power to control or in any way affect the privilege of succession to a non- 
domiciliary trust estate which is created, held, managed, interpreted, and en- 
forced under the laws of another state. 

In conclusion, it is submitted that non-domiciliary trust estates, whether 
revocable or irrevocable, cannot lawfully be subjected to inheritance taxation 
by the state of the domicile of the maker, any such assessment being violative 
of the due process clause of the Fourteenth Amendment to the Constitution. 
And it is further submitted that the power to tax the transfer by death of such 
a trust estate rests exclusively in the state of the situs of the trust, except as to 


tangibles located in another state which are taxable only in the state of their 
location. 
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Lawyers and Bar Associations 


By Freperick H. StincHFieLp 


President of the American Bar Association 


If you and I could sit down and talk together about the things which the 
bar could do as an organized group, we should probably agree. We want a 
better administration of justice; although as individuals our efforts may have 
too little effect, if we work together I have no doubt of our ability to convince 
legislatures, courts, and the public that what we propose is sound and in the 
public interest. 

There are 78,000 of us in state bar associations and 30,000 or 40,000 more 
in local bar organizations. But we don’t get together; our groups working 
separately have failed to realize on the possibilities of united action. 

You know what happened at our Boston meeting this summer. We there 
achieved greater possibilities for group action of the Bar of the United States 
than have ever existed before. In our new Constitution, adopted by an over- 
whelming vote, we give representation to every state bar association and to as 
many of the larger locals as could be represented without making the mem- 
bership of the House of Delegates so large as to be unwieldy. 

You are therefore directly represented in the American Bar Association 
and through your delegate can have your views presented. There are many 
advantages in this. For example, for the first time our representatives who go 
before Congressional committees to advocate or oppose legislation which has 
been passed on by the Association, will represent a numerical majority of the 
bar of America. Can there by any doubt that this will make our decisions more 
important and give us a better hearing? 

We have heard much about the decline of the bar in the opinion of the 
public. You and I know that as between ourselves and our individual clients, 
this is not so. Every day in every town and city of this country, men and 
women are putting their affairs in the hands of their lawyers, with complete 
trust and with the knowledge that they will get the full measure of service 
which their chosen lawyer can give and his wholehearted devotion to their 
interests. To drive home the truth that the bar as a whole is composed of these 
individual lawyers, who are trusted as individuals, is one of our tasks as an 
organized group. We all know that we must make admission to the bar a 
prize to be awarded only to those who are well qualified to serve the public; 
that we must divorce our judges from politics and political influences; that 
we must speed up and make more efficient the operation of our courts; im- 
prove the enforcement of criminal law; make our machinery of disciplinary 
procedure more effective, and protect the public from unauthorized practi- 
tioners. 

We know we can do these better when we work together and the new 
possibilities in united action on a national scale are limitless. 

But don’t forget that with these new benefits, new duties are also im- 
posed. You have a responsibility to interest and inform yourselves as to what 
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the bar is doing and to give of your knowledge and skill in framing the best 
plans for improvement in these fields. 

Twelve hundred members of the American Bar Association are giving 
their time and effort to this work. Seventy-five hundred members of the state 
and local bar associations are serving on their association committees on the 
five National Bar Program subjects alone. Countless others are giving their 
services to the organized bar in one form or another. This is a powerful army, 
and when we swing into action together, can it be questioned that results will 
be forthcoming—that is if you, individually, will join in with your help and 
support ? 

The new House of Delegates is an interesting body. It is composed of 
about 165 lawyers, each of whom will act in a representative capacity. In ad- 
dition to the state bar associations and some twelve to fifteen of the larger city 
associations, various other organizations of the legal profession, such as the 
Association of Attorneys General, the Association of American Law Schools, 
the Conference of Commissioners on Uniform State Laws, the American Law 
Institute, the Judicature Society, and the Federal Bar Association of Washing- 
ton, are represented. The Board of Governors and the Section Chairmen of 
the American Bar Association are ex officio members of the House, and the 
American Bar Association members in each state have one representative, 
known as a State Delegate, whom, in the future, they will elect by mail ballot. 
In Boston, the sessions of the House were impressive. The Attorney General 
and the Solicitor General of the United States have seats in the House by 
virtue of their office and they were on hand to take part in the meetings which 
were held after the House had been created by adoption of the new constitu- 
tion. Senator Scott M. Loftin, of Florida, and Mr. John W. Davis, of New 
York, former presidents of the Association, took their places as members of 
the new House, and there were many other distinguished lawyers and judges 
from all parts of the country. 

A meeting of the House has been called for January 5, in Columbus, 
Ohio, and it is anticipated that a full attendance will be present. Important 
matters, including the adoption of permanent rules, will be up for considera- 
tion. Your representatives will be present, and they will bring back to you a 
report of what is done. The success of this representative body will depend in 
no small degree on the interest taken in its deliberations and decisions. Unless 
the membership of the House is truly representative of the lawyers of this 
country, it will fail of its purpose. It will not be so unless your delegate ex- 
presses the views of yourself and the majority of your colleagues, and to ac- 
complish this you must keep informed of the actions of the House and let 
your views in reference to them be known. 

I have said that you and I could probably agree about what the bar should 
do as an organized group. While that is true as to general objectives, it is also 
probably true that we might disagree as to details. Action will necessarily in- 
volve those details and we need your advice and suggestions with reference 
to them. Above all, we need, and your state and local bar associations need, 
your active participation in the work of the organized bar. 
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Conditional Privilege—Candidates for Office 


By Rosert E. Russe. 
Associated with Doran, Kline, Colmery & Cosgrove 


Matters about which the public has concern are subject to criticism and 
comment. A politician or a candidate for office, in purpose at least, is a public 
benefactor; his acts and actions regarding matters relevant to the public are 
legitimate material for public concern. 

Criticism of candidates is a vital tool or instrument in the possession of 

every American citizen. Restraint upon criticism strikes at a fundamental 
element of our form of government and our Constitution—“the right of free 
speech.” 
‘ In view of false and unjust misrepresentations which tend to demoralize 
the true character of individuals and our nation, the courts have been called 
upon many times to determine just how far we may go in making state- 
ments concerning candidates for public office. In one respect they are prac- 
tically all agreed that criticism should not include purely private matter nor 
should it contain personal malice. It is generally held that criticism should 
be directed toward material, bearing upon the performance of public work 
or conduct. It should be “comment or expression of opinion and not misstate- 
ment of fact . . . The use of ridicule is not legally taboo. One writer, in ex- 
posing the follies and errors of another, may make use of ridicule, however 
poignant. Ridicule is often the fittest weapon that can be used for such a 
purpose.” (Carr vs. Hood, 1 Camp 355.) 

As a general rule, an opinion is privileged while a misstatement is not. 
“It is not the law that a person may assail the character of a candidate for 
office by charging him with criminal misconduct and then escape liability on 
the ground that the charge was made with good intention and for gratifiable 
ends, without malice, and under even an honest belief that the charge is true, 
and that the occasion of his candidacy called for its publication. While the 
privilege of electors to comment and criticize the acts and conduct of candi- 
dates for public places is very large, this privilege must be confined to state- 
ments of truth.” (Danphing vs. Buhne, 153 Cal. 957.) 

It is difficult to distinguish between fact and opinion. “Some statements 
are readily recognized as statement of fact, others as statement of opinion. In 
between lie many cases where the interpretation is doubtful.” This situation 
places before us the important question of conditional privilege concerning 
candidates for office. 

Statements of fact about candidates for office must constitute the truth to 
qualify as conditional privilege. Opinion comment may be based upon public 
interest and concern. Opinion is based upon the theory of “freedom of dis- 
cussion rather than of statement.” 

The majority of authorities hold that truth is the only defense. Many 
authorities hold that a statement about a candidate is conditionally privileged 
when it affects the public and is made for the protection and interest of public 
welfare. One of the leading cases in the United States on the theory that priv- 
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ilege does not extend to false assertions of fact, is that of Hallam v. Port Pub. 
lishing Company, 55 Fed. 456. The court, in stating the rule, first referred to 
the rule in England as follows: 


“The English rule, as stated by Cockburn, C. J., in Seymour v. But- 
terworth, 3 Fost. & F. 377, is that if a writer asserts that a member of 
parliament had bargained to sell his vote upon a corrupt contract, or 
that a member would not have voted or spoken as he did but for a cor- 
rupt understanding that he should receive a reward, such would not be 
excusable as fair comment . . . The American rule, according to the 
weight of authority, is substantially the same. In Smith v. Tribune Co, 
4 Biss. 477, the rule is stated to be that a public journal has no right to 
make specific charges against a public man unless they are actually true, 
and mere honesty of motive is not a sufficient defense.” 


In Port Publishing Company vs. Hallam, 59 Fed. 530, one of the early 
and leading cases in our country touching upon this subject, the Court dis- 
cusses privileges communications as follows: 


“Privileges communications comprehend all bona fide statements 
in performance of any duty, whether legal, moral, or social, even though 
of imperfect obligation, when made with a fair and reasonable purpose 
of protecting the interest of the person making them, or the interest of 
the person to whom they are made. Townsh. Sland. & L. Sec. 209. It is 
of the deepest interest to the public that they should know facts show- 
ing that a candidate for office is unfit to be chosen. Therefore, everyone 
who has reasonable ground for believing, and does believe, that such a 
candidate has committed disgraceful acts affecting his fitness for the 
office he seeks, should have the right to give the public the benefit of his 
information, without making himself liable in damages for untrue state- 
ments, unless malice is shown. Though of imperfect obligation, it is said 
to be the highest duty of the daily newspaper to keep the public informed 
of facts concerning those who are seeking their suffrages and confidence. 
Can it be possible, it is asked, that public policy will make privileged an 
unfounded charge of dishonesty or criminality against one seeking private 
service, when made to the private individual with whom service is sought, 
and yet will not extend the same protection to him who in good faith 
informs the public of charges against applicants for service with them? 
Is it not, at least, as important that the high functions of public office 
should be well discharged, as that those in private service should be 
faithful and honest? . . . 

“The existence and extent of privilege in communications are deter- 
mined by balancing the needs and good of society against the right of 
an individual to enjoy a good reputation when he has done nothing 
which ought to injure it. The privilege should always cease where the 
sacrifice of the individual right becomes so great that the public good 
to be derived from it is outweighed. Where conditional privilege is ex- 
tended to cover a statement of disgraceful fact to a master concerning 
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a servant or one applying for service, the privilege covers a bona fide 
statement, on reasonable ground, to the master only, and the injury done 
to the servant’s reputation is with the master only. This is the extent of 
the sacrifice which the rule compels the servant to suffer in what was 
thought to be, when the rule became law, a most important interest of 
society. But, if the privilege is to extend to cases like that at bar, then a 
man who offers himself as a candidate must submit uncomplainingly 
to the loss of his reputation, not with a single person or a small class of 
persons, but with every member of the public, whenever an untrue 
charge of disgraceful conduct is made against him, if only his accuser 
honestly believes the charge upon reasonable ground. We think that not 
only is such a sacrifice not required of everyone who consents to become 
a candidate for office, but that to sanction such a doctrine would do the 
public more harm than good. 

“We are aware that public officers and candidates for public office 
are often corrupt, when it is impossible to make legal proof thereof, and 
of course it would be well if the public could be given to know, in such 
a case, what lies hidden by concealment and perjury from judicial in- 
vestigation. But the danger that honorable and worthy men may be 
driven from politics and public service by allowing too great latitude in 
attacks upon their characters outweighs any benefit that might occasion- 
ally accrue to the public from charges of corruption that are true in fact, 
but are incapable of legal proof. The freedom of the press is not in 


danger from the enforcement of the rule we uphold. No one reading 
the newspaper of the present day can be impressed with the idea that 
statements of fact concerning public men, and charges against them, are 
unduly guarded or restricted; and yet, the rule complained of is the 
law in many of the states of the Union and in England.” 


Supporting this theory further, is the well-known case of Eikhoff v. Gil- 
bert, et al., 124 Mich. 353; 83 N.W. 110. The facts of this case, as well as the 
law, is interesting. Substantially and briefly, the facts are as follows: 

The defendants are members of an organization called the “Good Gov- 
ernment League”. The object of this organization is to promote the election 
of worthy men to office. The plaintiff, a representative, was a candidate for 
re-clection. This action is for libel, consisting of publications over the names 
of the defendants. One was called the “White Circular”, and contained the 
names of candidates whom the electors were advised to vote for or against. 
The part about this plaintiff was as follows: 


“Vote Against 
“Henry Eikhoff for representative because in the last legislature he 
championed measures opposed to the moral interests of the community.” 


The other, the “Pink Circular”, read in part as follows: 


“Read and Reflect Before You Vote.” 
“The executive council of the Good Government League has care- 








posed to the moral interests of the community, the court held that its language 
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fully examined the record of each candidate for office. Where opposing 
candidates are equally bad or equally good, we make no recommenda- 
tions. The following suggestions are made in the hope that they may 
aid you in the discharge of your duty as a citizen, and that the righteous. 
ness may prevail in public as well as in private affairs: 

“Lou J. Burch is a candidate on the Republican ticket for represen- 
tative. All friends of morality and decency are asked to vote against him 
for the following reasons: Lou J. Burch is secretary of the Michigan 
Liquor Dealer’s League. He is editor of the official organ of that league. 
He is a self-avowed candidate for the liquor dealers, and desires to 
to the legislature to work in the interests of the saloon. Lou J. Burch is 
editor and publisher of a scurrilous sheet, dated Saturday, but always 
issued Sunday morning. In his paper the ministry is ridiculed, women 
are maligned, and workers for the cause of righteousness are defamed. 
* * * In witness of these facts read the following statements from his 
own sheet: 

“Referring to deaconesses and other Christian workers, Burch’s pa- 
per says: “The front row of chairs was occupied by as interesting a bunch 
of short-haired, long-nosed women, of doubtful age, as one would meet 
in a long search.’ 

“Referring to prominent pastors and church workers who were at 
police court recently, ‘Burch’s paper says they were ‘as fine a looking lot 
of spies and sneaks as ever put powder to a safe.’ ‘And still these awful 
good and pious old ladies can never see anything wrong with hugging 
and kissing bees and grab-bag bunco games as they are carried on at the 
regulation church socials.’ 

“Burch probably desires the repeal of the minor law. Judge from 
the following: “To Fathers and Mothers: Fathers and Mothers of Michi- 
gan, has it ever occurred to you that the doors of the saloon are barred 
against your minor sons and daughters, while they can enter a drug 
store with seeming propriety, and sip intoxicating drinks issued from a 
soda fountain? Which of the two institutions is the more likely to start 
innocent youth on the downward path? Do you think it fair and just 
to continually persecute the licensed saloonkeeper who executes a large 
bond guaranteeing the proper conduct of his place, and wink at the un- 
licensed whisky-selling druggist? Pause and consider.’ 

“That your vote may be effective, we ask all who may refuse to 
vote for Burch to concentrate their votes upon Alex W. Blain. For rea- 
sons which we consider equally as good, we ask you to vote against 
Henry Eikhoff, candidate for representative, and for Harry C. Barter.” 

“The declaration alleged that the effect and meaning of the Pink 
Circular was to charge and impute by inference and intent, upon the 
plaintiff, all the wrongful, indecent, immoral, wicked, and scandalous 
acts charged against Burch.” 


Regarding the first charge regarding the championing of measures op- 
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was libelous per se. The court held that the defendants had the right to dis- 
cuss the fitness of the plaintiff for the office and that they could communicate 
their knowledge of his character and conduct, “and express opinions upon 
them,” so long as they stated the truth, “and as opinions and inferences there- 
from only honest belief.” “The fault here,” the court said, “if there be one, 
is that opinions and inferences were not stated as such, but as facts.” They 
said in their article, “generally and unqualifiedly, as a fact that the plaintiff 
had arrayed himself against the moral interests of the community.” “If one 
states that a candidate is a thief without qualification he communicates a fact 

ining to his fitness; but it is a slander, if untrue, whether it was made in 
good faith or not, although, had he stated the exact facts and expressed the 
opinion that they amounted to stealing, though they did not technically con- 
stitute the offense of larceny, the communication might be privileged.” “Slan- 
der, like other wrongs, is actionable because it is injurious; and while inten- 
tion may have much to do with the question of damages, it is not necessarily 
involved in the question of guilt.” Ellis v. Whitehead, 54 N.W. 757. 

Concluding, the Court said, “It is hardly necessary to cite authorities in 
support of the doctrine that a candidate for office has a right of action for 
aspersions upon his character, and cannot be subjected to unwarranted and 
untruthful charges.” 

Regarding the second charge, which stated, after quoting at length from 
the Burch paper, viz.: “For reasons which we consider equally good, we ask 
you to vote against Henry Eikhoff”, the Court held that such a comparison 
“could not mean less than that the plaintiff was a man as unworthy of sup- 
port as Burch. Some of the charges against Burch were libelous per se.” Thus, 
by implication the meaning of the words used applied to the plaintiff and 
constituted libel. 

The case of Star Publ. Co. vs. Donahoe is likewise an outstanding author- 
ity on the question of libel. In this case the libel consisted of a fact charging 
a candidate with a criminal offense. The Court, in holding that such state- 
ments are not privileged, discusses and cites many cases involving the general 
law of privilege concerning candidates. In its decision, however, the Court 
limits its opinion to statements of fact regarding criminal accusations which 
are false, holding that in such cases good faith and probable cause is not a 
defense. Quoting in part from the alleged libelous article published about John 
P. Donahoe, plaintiff herein, I call your particular attention to the following: 


“Donahoe should be defeated. We trust that the Democratic voters 
of the Fourth Representative District of this city will not make it neces- 
sary for us to further expose the treachery of John P. Donahoe with re- 
spect to his action at Dover last winter, on the last day of the legislative 
session. Nor do we wish to speak further of his ridiculous war record, 
unless we are compelled to do so, * * * this man, steeped in the mire 
of a foul conspiracy against his own party and against public decency, 
has the hardihood to again offer himself to the voters of his district as a 
fit person to be intrusted with the honorable and responsible duties of 
a legislator! It would be a disgrace to the Democratic voters of the Fourth 
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District, a disgrace to their party, and a lasting disgrace to Delaware, to 
send a man of Donahoe’s character to represent any respectable com- 
munity in the general assembly. Surely the fourth district has within 
its limits many Democrats of ability whose hands are not soiled by the 
slime of Addick’s money, and who would be willing to serve their neigh- 
bors in a public capacity.” 


Referring to these statements, the Court, in brief, said: 


“In such case the publisher of a libel takes his own risk, and can 
justify only by pleading specially and proving the truth of the charge.” 


Turning now to the minority, wherein defamatory statements of fact 
concerning candidates for public office are held to be conditionally privileged, 
I refer to the well-known case of Coleman vs. MacLennan, 78 Kan. 711. In 
this case the Kansas court, in its decision by Justice Burch, takes the attitude 
that relaxation of the strict rule does not make it difficult to induce good men 
to seek offices. Under the Kansas rule, to escape liability for a defamation 
one must act in good faith, and “have reasonable grounds for believing his 
charges true.” 

The plaintiff in Coleman vs. MacLennan held the office of attorney gen- 
eral and was a candidate for re-election. “By virtue of his office he was a 
member of the commission charged with the management and control of the 
state school fund. The defendant was the owner and publisher of The Topeka 


State Journal. * * * In the issue of August 20, 1904, appeared an article pur- 
porting to state facts relating to the plaintiff's official conduct in connection 
with a school-fund transaction, making comment upon them and drawing 
inferences from them.” The Court, in its opinion, said: 


“Deeming the article to be libelous the plaintiff brought an action 
for damages against the defendant, alleging that the matter published 
concerning him as false and defamatory and that its publication was the 
fruit of malice. Among other defenses the defendant pleaded facts which 
he claimed rendered the article and its publication privileged.” 


“The jury found generally for the defendant.” 


“The plaintiff claims that the court committed grievous error in its 
instructions, * * * the instruction upon the subject of privilege being 
attacked with fervency. * * * What are the limitations upon the right 
of a newspaper to discuss the official character and conduct of a public 
official who is a candidate for re-election?” 

“Where public welfare is concerned the individual must frequently 
endure injury to his reputation without remedy. In some situations an 
overmastering duty obliges a person to speak, although his words bring 
another into disrepute. Such is the case of a witness testifying to relevant 
facts in court. Reasons of public policy forbid that the question of malice 
in his mind should be investigated, and the communication he makes, 
although damaging in the extreme, is absolutely privileged. He may be 
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prosecuted for perjury, but a civil action based upon his statements is not 
permitted.” 

“In other situations there may be an obligation to speak which, al- 
though not so imperative, will under certain conditions prevent the re- 
covery of damages by a party suffering injury from the statements made. 
There are social and moral duties of less perfect obligation than legal 
duties which may require an interested person to make a communica- 
tion to another having a corresponding interest. In such a case the occa- 
sion gives rise to a privilege, qualified to this extent: anyone claiming to 
be defamed by the communication must show actual malice or go rem- 
ediless. This privilege extends to a great variety of subjects, and includes 
matters of public concern, public men, and candidates for office. 

“Under a form of government like our own there must be freedom 
to canvass in good faith the work of character and qualifications of can- 
didates for office, whether elective or appointive, and by becoming a can- 
didate, or allowing himself to be the candidate of others, a man tenders 
as an issue to be tried out publicly before the people or the appointing 
power his honesty, integrity, and fitness for the office to be filled.” 

“The public benefit from publicity is so great, and the chance of in- 
jury to private character so small, that such discussion must be privi- 
leged.” 
“The present consensus of judicial opinion is that the press has the 
same rights as an individual, and no more. The basis of the contention 
for a more liberal indulgence lies in the modern conditions which govern 
the collection of news items, and the insistent popular expectation that 
newspapers will expose, and the popular demand that they shall expose, 
actual and suspected fraud, graft, greed, malfeasance and corruption in 
public affairs and questionable conduct on the part of public men and 
candidates for office without stint, leaving to the people themselves the 
final verdict as to whether charges made or opinions expressed were 
justified.” 

“Nor is it necessary in this case to define the word ‘sentiments’, used 
in section 11 of the bill of rights. If that word means no more than 
thoughts, judgments, opinions or notions, and the section does not pro- 
tect freedom to make assertions of fact, still a more liberal libel law would 
not violate it. The constitution guarantees to the individual a minimum 
of liberty. Other law is not forbidden to secure a larger measure.” 

“There is great diversity of opinion regarding the extent to which 
discussions of the fitness of candidates for office may go. In England and 
Canada the limit is fixed at criticism and comment, which, however, 
may be severe, if fair, and may include the inferring of motives for con- 
duct in fact exhibited if there be foundation for the inference. In some 
of our own states the rule is more liberal, while in others it is more nar- 
row. According to the greater number of authorities the occasion giving 
rise to conditional privilege does not justify statements which are untrue 
in fact, although made in good faith, without malice and under the 
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honest belief that they are true. A minority allows the privilege under 
such circumstances. The district court instructed the jury according to 
the latter view, and the instruction given has the sanction of previous 
decisions of this court.” 


“The moral and social duty of members of a great fraternity or of a 
great church organization to inform their brothers of the scandalous 
conduct of a fellow member or one of their leaders is no higher or 
stronger than that of electors to keep the public administration pure by 
warnings respecting the character and conduct of a candidate for office; 
and if false words are not actionable in one case unless published with 
actual malice they are privileged to the same extent in the other. Such 
is the clear declaration of the court in the case of The State v. Balch, 31 
Kan. 465, 2 Pac. 609. True, that was a criminal case, but the rule of 
privilege is the same in both civil and criminal actions. It is the occa- 
sion which gives rise to privilege, and this is unaffected by the character 
of subsequent proceedings in which it may be pleaded. 

“In Balch’s case a printed article making grave charges against the 
character of a candidate for county attorney was circulated among the 
voters of the county previous to the election. In the opinion holding the 
occasion to be privileged the court said: 


‘If the supposed libelous article was circulated only among the 
voters of Chase County, and only for the purpose of giving what 


the defendants believed to be truthful information, and only for the 
Pp of enabling such voters to cast their ballots more intelligent- 
ly, and the whole thing was done in good faith, we think the arti- 
cle was privileged and the defendants should have been acquitted, 
although the principle matters contained in the article were untrue 
in fact and derogatory to the character of the prosecuting witness. 
. . - Generally, we think a person may in good faith publish what- 
ever he may honestly believe to be true, and essential to the protec- 
tion of his own interests or the interests of the person or persons to 
whom he makes the publication, without committing any public 
offense, although what he publishes may in fact not be true, and 
may be injurious to the character of others. And we further think 
that every voter is interested in electing to office none but persons 
of good moral character, and such only as are reasonably qualified 
to perform the duties of the office. This applies with great force to 
the election of county attorneys.’ (Page 472.)” 


“The plaintiff asks that the decisions of this court quoted above be 
overruled, and that they be supplanted by one which shall express the 
narrow conception of the law of privilege held by the majority of the 
courts. Kirkpatrick’s case was decided in 1881, and Balch’s case in 1884. 
The Redgate decision is almost ten years old. A quarter of a century has 
elapsed since the doctrine of those cases was promulgated, and the legis- 
lature, coming directly from the people year after year, has not seen fit 
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to make any modification of it. Surely in that length of time, and in 
view of the repetition of the error, if any were committed, some legisla- 
tive action would have been taken to safeguard the reputations of our 
citizens if they were unduly imperiled by those decisions. The fact that 
so many courts of this country, all of high character, of great learning 
and ability, and all equally interested in correctly solving the problems 
of free government, differ from us, makes us pause; but a reversal of 
policy and the overturning of what has been so long accepted as settled 
law would be tantamount, under the circumstances, to legislation. Such 
a step ought not to be urged upon the court except for conclusive reasons.” 

“Speaking generally, it may be said that the narrow rule leaves no 
greater freedom for the discussion of matters of the gravest public con- 
cern than it does for the discussion of the character of a private individual. 
It is a matter of common experience that whatever the instructions to 
juries may be they do not, and the people do not, hold a newspaper pub- 
lisher guilty and brand him a calumniator if in an effort in good faith 
to discharge his moral duty to the public he oversteps that rule. In a 
political libel suit, if a non-politicial jury be secured, the newspaper 
usually gets a verdict if, in the language of Balch’s case, ‘the whole thing 
was done in good faith.’ (31 Kan. 465.) Otherwise damages are assessed.” 

“Good faith and bad faith are as easily proved in a libel case as in 
other branches of the law, and it is an every-day issue in all of them. The 
history of all liberty—religious, political, and economic—teaches that un- 
due restrictions merely excite and inflame, and that social progress is best 
facilitated, the social welfare is best preserved and social justice is best 
promoted in presence of the least necessary restraint. 

“Aside from other reasons for adhering to it, the court is of the 
opinion that the rule in Balch’s case accords with the best practical re- 
sults obtainable through the law of libel under existing conditions, that 
it holds the balance fair between public need and private right, and that 
it is well adapted to subserve all the high interests at stake—those of the 
individual, the press, and the public.” 


Time will not permit reviewing further leading cases in accord with the 
decision of the Coleman case. The minority rule is discussed at length in the 
court’s opinion citing a large number of authorities in its support thereof. 

“Which view should finally prevail depends entirely upon what is 
sound public policy. There is force in the argument both pro and con.” 

Concluding, I might add that retraction does not destroy the cause of ac- 
tion. It goes only to the mitigation of damages. It shows “absence of actual 
malice”. Some jurisdictions have statutes which require that before an action 
of libel will lie the defamor is afforded opportunity to publish a correction. 
If the retroaction is full, fair, and if the original article was published in good 
faith the plaintiff is entitled only to “actual damages”. Some statutes go even 
further, stating that “actual damages shall be damages in respect to property 
or profession, precluding recovery for mental suffering, physical pain and 
injury to reputation.” 
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(Case Notes 


CONSTITUTIONAL LAW—Taxation—Power of State to Tax Stock Owned by Re- 
construction Finance Corporation— 

Pursuant to a plan of reorganization by stockholders of the Baltimore Trust Company, 
the Reconstruction Finance Corporation subscribed to the entire issue of preferred stock 
of the Baltimore National Bank. A federal statute (R.S., sec. 5219, 13 Stat. 34), as 
amended (12 U.S.C.A., sec. 548, 42 Stat. 1499 (1923)) permitted states to tax all shares 
of national banking associations whose principal place of business was within the state. 
A later statute in 1932 (15 U.S.C.A., sec. 610, 47 Stat. 9) exempted from state taxation 
the capital, surplus, reserves and income of the Reconstruction Finance Corporation. 
A state statute put a tax on the stock of national banks (2 Md. Code (Bagby 1924), art. 
81, sec. 155), amended to allow the bank to be taxed directly and pass the tax on to its 
shareholders (Md. Code (1929 Supp.), art 81, sec. 15¢). In a proceeding by the bank for 
the benefit of the Reconstruction Finance Corporation as well as itself, to protest the 
collection of the tax, it was held that the power to fix the locus for taxation in Maryland, 
granted by the earlier statute, was not withdrawn by the statute creating immunity of 
the capital, surplus, reserves and income of the Reconstruction Finance Corporation. 
(Baltimore National Bank v. State Tax Commission of Maryland, 1936, 56 S.Ct. 417.) 

Although the question here involved is primarily one of statutory construction and 
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the immunity may be extended by the legislature (as was done by the Act of March 20, 
1936, c. 160, sec. 1, 49 Stat., U.S.C.A., August, 1936, Cumulative Pamphlet, Tit. 12, sec. 

sid), the Court in reaching its conclusion necessarily gives some indication of its present 

attitude toward the ever-recurring problem as to the proper application of the doctrine of 

intergovernmental immunity from taxation. The principle itself, as established by Mc- 

Culloch v. Maryland, 1819, 4 Wheat. 316, 4. L.ed. 579, and Collector v. Day, 1871, 11 

Wall. 113, 20 L.ed. 122, is clear but the application of the rule has been fraught with 

great difficulty and has given rise to a conflicting and confusing series of cases. 

A franchise tax using tax exempt securities as a part of the measure for taxation was 
upheld in Flint v. Stone Tracy Company, 1911, 220 U.S. 107, 31 S.Ct. 342, 55 Led. 389, 
Ann. Cas. 1912B, 1312. Macallen v. Massachussetts, 1929, 279 U.S. 620, 49 S.Ct. 432, 
73 L.ed. 874, 65 A.L.R. 866, seemed to reach a different result, but Educational Films v. 
Ward, 1931, 282 U.S. 379, 51 S.Ct. 170, 75 L.ed. 400, 71 A.L.R. 1226, and Pacific Com- 
pany v. Johnson, 1932, 285 U.S. 480, 52 S.Ct. 424, 76 L.ed. 893, have followed the doc- 
trine of Flint v. Stone Tracy Co. (above cited). A tax on the value of an oil and gas 
lease of Indian lands was held invalid in Indian Territory Illuminating Oil Co. v. Okla- 
homa, 1916, 240 U.S. 522, 36 S.Ct. 453, 60 L.ed. 779, on the ground of burdening the 
federal government’s wardship of Indians. A tax on the income from such a lease was 
held invalid in Gillespie v. Oklahoma, 1921, 257 U.S. 501, 42 S.Ct. 171, 66 Led. 338. 
Where a complete severance had been effected, a tax on such income was upheld. (In- 
dian Territory Illuminating Oil Co. v. Board of Equalization of Tulsa County, Oklahoma, 
1933, 288 U.S. 325, 53 S.Ct. 388, 77 L.ed. 812). In the cases involving taxes on the in- 
come from leases of federally granted school lands it was held that where the lease 
amounted, under local law, to an actual transfer of ownership, the tax was valid. (Group 
No. 1 Oil Co. v. Bass, 1931, 283 U.S. 279, 51 S.Ct. 432, 75 L.ed. 1032). But where the 
lease did not have this legal effect the tax was held invalid (Burnet v. Coronado Oil & 
Gas Co., 1932, 285 U.S. 393, 52 S.Ct. 443, 76 L.ed. 815). In Burnet v. Jergins Trust Co., 
1933, 288 U.S. 508, 53 S.Ct. 439, 77 L-ed. 925, a tax on the income of a private corpora- 
tion leasing oil land from a city was upheld. It has been held that a tax on the income 
of independent contractors working for the government creates no such burden on gov- 
ernmental functions as to require immunity from such tax (Metcalf & Eddy v. Mitchell, 
1926, 269 U.S. 514, 46 S.Ct. 172, 70 L.ed. 384; Trinity Farm Const. Co. v. Grosjean, 
1934, 291 U.S. 466, 54 S.Ct. 469, 78 L.ed. 918). A dictum in McCulloch v. Maryland 
(above cited) indicated that patents were such instrumentalities of government as to be 
exempt from taxation. Long v. Rockwood, 1928, 277 U.S. 142, 48 S.Ct. 463, 72 Lied. 
824, gave the support of a direct decision to this proposition, but was overruled by Fox 
Film Co. v. Doyal, 1932, 286 U.S. 123, 52 S.Ct. 546, 76 L.ed. 1010. Excise taxes on articles 
purchased by the federal government for use in governmental functions have been held 
invalid (Panhandle Oil Co. v. Mississippi, 1928, 277 U.S. 218, 48 S.Ct. 451, 72 L.ed. 857, 
56 A.L.R. 583; Indian Motorcycle Co. v. U.S., 1931, 283 U.S. 570, 51 S.Ct. 601, 75 Led. 
1277; Graves v. Texas Oil Co., 1936, 56 S.Ct. 818). 

It is apparent from this brief summary that no definite line of development can be 
pointed out. However, the cases probably justify generalization to the extent that two 
quite definite and conflicting tendencies can be discerned. One of these is seen in Indian 
Motorcycle Co. v. U.S. (above cited), “Where the principle applies, it is not affected by 
the amount of the particular tax or the extent of the resulting interference, but is abso- 
lute.” Metcalf & Eddy v. Mitchell (above cited), expresses the other theory, “. . . the 
limitation upon the taxing power of each, so far as it affects the other, must receive a 
practical construction which permits both to function with the minimum of interference 
each with the other; and that limitation cannot be so varied or extended as seriously to 
impair either the taxing power of the government imposing the tax or the appropriate 
exercise of the functions of the government affected by it.” This second view has been 
more recently and more concisely stated in Burnet v. Jergins Trust Co. (above cited): 
“The application of the doctrine of implied immunity must be practical and should have 
regard to the circumstances disclosed.” The issue seems to be one between two tests, the 
first basing immunity on the presence of any direct burden, regardless of its extent, and 
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the second allowing immunity only where an actually burdensome tax is imposed. The 
cases going farthest in allowing immunity have called forth powerful dissents. Typical 
of these dissents is the one by Mr. Justice Stone in Indian Motorcycle Co. v. U.S. (above 
cited): “The implied immunity of one government, either national or state, from taxation 
by the other should not be enlarged. Immunity of the one necessarily involves curtail. 
ment of the other’s sovereign power to tax. The practical effect of enlargement is com. 
monly to relieve individuals from a tax at the expense of the government imposing it, 
without substantial benefit to the government for whose theoretical advantage the im. 
munity is invoked.” 

It is largely in view of this history that the decision of the instant case becomes im- 
portant. The recent development of the law of intergovernmental immunity from taxa- 
tion seems to be in the line of a slow, irregular contraction, following an undue expan. 
sion. Though neither complete consistency nor complete uniformity of tendency has yet 
been established, some of the more recent cases (Pacific Co. v. Johnson, above cited; Fox 
Film Co. v. Doyal, above cited; Burnet v. Jergins Trust Co., above cited; and the instant 
case) seem to point toward an adoption of the more practical test. (But see Graves y, 


Texas Oil Co., above cited.)—Frep A. Mato and Roy H. Jonnson, Kansas University 
Law School. 


INSURANCE—Murder of the Insured by the Beneficiary— 

The plaintiff seeks to recover as beneficiary in an action of contract on a policy of 
insurance upon the life of his wife. Prior to this suit the plaintiff was charged with mur- 
dering the insured, his wife, and upon a plea of guilty was convicted of manslaughter 
and sentenced to prison. The court held that the judgment of the criminal court was 
only evidence of guilt and was not conclusive in this civil action. The husband as bene- 
ficiary had a property right in the policy upon the life of his wife. The question is 
whether public policy requires that he be deprived of that property right. The estab- 
lished rule that the beneficiary who murders the insured cannot recover on the life in- 
surance policy does not apply to manslaughter where there was no felonious killing. In 
this case the act was unintentional. Minasian v. Aetna Life Insurance Company, 3 NE. 
(2d) 17, (Mass., 1936). 

It has been quite generally held that the record of a criminal prosecution is not con- 
clusive in a civil suit. A defendant convicted of a crime is entitled to re-try the question 
whether he actually committed the crime or not, when that issue arises in a civil pro 
ceeding to which the state is not a party. Doyle v. Gore, 15 Mont. 212; Corbley v. Wilson, 
71 Ill. 205; Landa v. Obert, 78 Tex. 33, 14 S.W. 297; Sibley v. St. Paul Fire Ins. Co., 
Fed. Case n.s. 12-830; Beckworth v. Phillips, 6 Ga. App. 860, 65 S.E. 1075; Clark v. 
Irvin, 9 Ohio 131; Bennett v. Fulmer, 49 Pa. St. 155; Powell v. Wiley, 125 Ga. 823. By 
the great weight of authority, the judgment in the criminal case is not even admissible 
as evidence. Chantangco v. Abanoa, 218 U.S. 476, 31 S.Ct. 34; 54 L.Ed. 1116; Fowle v. 
Child, 164 Mass. 210, 41 N.E. 291; Fitzgerald v. Lewis, 164 Mass. 495, 41 N.E. 687; 
Ill. Cent. R. Co. v. Quirk, 51 Ill. App. 607; Rosenberg v. Salvatore, 1 N.Y.S. 326; Burke 
v. Wells Fargo, 34 Cal. 60; Myers v. Maryland Casualty Co., 123 Mo. App. 682, ror S.W. 
124; Cottingham v. Weeks, 54 Ga. 275. The leading case on this question of pleading 
the judgment of the criminal court in a civil suit is Lillie v. Modern Woodman, 89 Neb. 1, 
130 N.W. 1004. Kansas apparently has not decided this problem, no cases appearing on 
the question. But judging from the decisions in The State v. Roach, 83 Kan. 606, 112 
Pac. 150, 31 L.R.A. (N.S.) 670, 21 Ann. Cas. 1182, and Youmans v. City of Osawato- 
mie, 118 Kan. 767, 236 Pac. 638, the Kansas Supreme Court would probably hold in 
accord with the general rule. 

The main argument of the courts holding opposite to the above principles is that it 
is contrary to public policy. To allow recovery and disregard the criminal judgment 
would result in detracting from the dignity of the courts by encouraging want of con- 
fidence in their capacity to do justice and also to stir up litigation over questions already 
once determined. Burt v. Union Central Life Ins. Co., 187 U.S. 362, 23 S.Ct. 139, 47 
L.Ed. 216; Smith v. Metropolitan L. Ins. Co., 122 Misc. 136, 203 N.Y.S. 173; Scarbough 
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y, Am. Nat. Ins. Co., 171 N.C. 353, 88 S.E. 482; Ann. Cas. 1917D 1181; Amicable Soc. 
y. Bollard, 4 Bligh N.S. 194, 5 Reprint 70, 2 Dow & Cl. 1. 

There is an old maxim of the common law that no one should be allowed to profit 
by his own wrong—nullus commodum capere potest de injuria sua propria. Numerous 
decisions have held that a beneficiary could not recover where he willfully murdered 
the insured. But, whether or not a felonious killing is necessary to bar the wrongdoer, 
it seems clear that he would nowhere be denied the proceeds of the insurance if he 
caused the death of the insured in a manner not criminal; that is, in cases of justifiable 
homicide (Lundy v. Lundy, 24 Can. Sup. Ct. 650) or of mere accident (Metropolitan 
L. Ins. Co. v. Hand, 25 Ga. App. go, 102 S.E. 647). The rule seems to have become well 
settled in this country that where a beneficiary under a life insurance policy intentionally 
and wrongfully kills the insured, neither he nor anyone claiming under or through him 
can receive any benefit under the contract of insurance. This legal conclusion is not 
necessarily dependent for its validity upon a bald declaration of “public policy”. The 
principle question now under consideration is whether or not the common law maxim 
should extend to all cases whether intentional or not. It seems logical that a line should 
be drawn. Various decisions have suggested that the beneficiary should recover if the 
killing was unintentional. Schreiner v. High Court of Illinois Catholic Order of Forest- 
ers, 35 Ill. App. 576; Throop v. Western Indemnity Co., 49 Cal. App. 322, 193 Pac. 263; 
Metropolitan Life Ins. Co. v. Hill, 115 W.Va. 515, 177 S.E. 188; Drown v. New Amster- 
dam Casualty Co., 175 Cal. 21, 165 Pac. 5. 

There are several variations in the statutes. Mississippi and Texas require that the 
beneficiary willfully procure the death of the insured. In Iowa, Minnesota, Oregon and 
Washington, the killing must be feloniously. While in the majority of states the slayer 
must be convicted of murdering the insured (Arkansas, California, Colorado, Florida, 
Ohio, Oklahoma, and Pennsylvania), or of killing the insured (Kansas, Louisiana, Ne- 
braska, North Carolina, North Dakota, South Carolina, Utah, West Virginia, and Dis- 
trict of Columbia). See 49 Har. L. R. 715 at 722. In Re Kirby’s Estate, 162 Cal. 91, 121 
Pac. 370 (1912), holds that one convicted of manslaughter may succeed to the property 
of the deceased. However, conviction of murder would bar recovery. The Kansas Su- 
preme Court holds contra in Hamblin v. Marchant, 103 Kan. 508, 175 Pac. 678 (1918) 
in deciding that when the wife is convicted of third degree manslaughter she is barred 
to take under the statute of descents and distributions. Numerous cases hold that, where 
after killing the insured, the slayer committed suicide, the heirs of the slayer were al- 
lowed to take the property. Tarlo’s Estate, 315 Pa. 321, 172 Atl. 139 (1934); 44 Yale 
LJ. 164; Hogg v. Whitham, 120 Kan. 341, 242 Pac. 1021 (1926), holding that the hus- 
band’s heirs were not disqualified to take the property of the wife because he murdered 
her and then committed suicide; Noller v. Aetna Life Ins. Co., 142 Kan. 35, 46 Pac. 
(2d) 22 (1935), holding that in order for the beneficiary of a life insurance policy who 
kills the insured to be barred from receiving the benefits of the policy, the beneficiary 
must first be convicted of the crime. In Oberst v. Mooney, 135 Kan. 433, 10 Pac. (2d) 
846, the court held that the son could inherit all his father’s property after dismissal of 
the murder charge against him. R.S. 22-133 seems to have no extraterritorial effect, for 
in Harrison et al. v. Moncravie, 264 Fed. 776 (1920) it was held that the Kansas statute 
disinheriting one convicted in Kansas of killing his ancestor does not govern his inheri- 
tance in Oklahoma. 

The Massachusetts Court follows the general rule in allowing the defendant con- 
victed of a crime to re-try in a civil proceeding to which the state is not a party the 
question of whether or not he actually committed the crime. The issue has not been de- 
cided in Kansas, but all indications point toward the general rule. In regard to the na- 
ture of the killing the Massachusetts Court makes a distinction between a felonious and 
an unpremeditated killing while in Noller v. Aetna Life Ins. Co. et al., 142 Kan. 35, 
46 Pac. (2d) 22, Kansas applies the statute literally and in the absence of conviction the 
manner or fact of killing may not be asserted as a defense——Henry L. Butter and 
Myron S. Steere, Jr., Kansas University Law School. 
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LIMITATION OF ACTIONS—Continuing Trespass—Recurring Injury— 


“Where oil, gas, salt water, etc., are permitted to escape from oil wells, slush ponds, 
and storage tanks in an oil field into a creek and pollute the waters thereof so as to sub. 
stantially lessen the purity and quality of the same on the land over which it crosses, the 
cause of action of the owner of such real estate for permanent damages on account of 
such pollution arises when the water of the stream on the farm becomes polluted, and 
not when drought or low water in the stream increases the seriousness of the pollution.” 
This was the holding in Fulmer v. Skelly Oil Co. (1936), 143 Kan. 55, 53 Pac. (2d) 825. 


In the principal case, the oil wells were considered as permanent structures, and 
upon the finding of the trial court that the plaintiff had suffered some damage from the 
pollution of the stream from the beginning in 1917, the court followed a distinct line of 
authority in this and other jurisdictions in the announcement of the doctrine above 
quoted. Johnson v. Utah-Idaho Cent. Ry. Co. (1926), 68 Utah 309, 249 Pac. 1036; Con- 
sumer’s Light & Power Co. v. Holland (1926), 118 Okla. 132, 247 Pac. 50, commented 
on in 21 Ill. L. R. 629; City of Tulsa v. Grier (1924), 114 Okla. 93, 243 Pac. 753; Texas 
& N.O. Ry. Co. v. Jeff Chaison Townsite Co. (1927), (Texas) 298 S.W. 399; Brown v. 
Arkansas Cent. Power Co. (1927), 174 Ark. 177, 294 S.W. 709; McMullen v. Jennings 
(1935), 141 Kan. 420, 41 Pac. (2d) 753; Parker v. City of Atchison (1897), 58 Kan. 29, 
48 Pac. 631; Lackey v. Prairie Oil & Gas Co. (1931), 132 Kan. 754, 297 Pac. 679; Mc- 
Daniel v. City of Cherryvale (1913), 91 Kan. 40, 136 Pac. 899; Kent v. City of Trenton 
(1931), (Mo.) 48 S.W. (2d) 571. This doctrine does not apply when it does not ap- 
pear that from the construction of the improvement alone a permanent injury will re- 
sult, and for which damages may be ascertained with some degree of certainty. Town 
Council of Town of Hudson v. Ladd (1928), 37 Wyo. 419, 263 Pac. 703; Arkebauer v. 
Falcon Zinc Co. (1929), 178 Ark. 943, 12 S.W. (2d) 916; Commercial Drilling Co. v. 
Kennedy (1935), 172 Okla. 475, 45 Pac. (2d) 534; Sanchez v. Atchison, T. & S. F. Ry. 
Co. (1928), 33 N.M. 240, 264 Pac. 960; Brown v. Arkansas Cent. Power Co. (1927), 
174 Ark. 177, 294 S.W. 709; McMullen v. Jennings (1935), 141 Kan. 420, 41 Pac. (2d) 
753. If it does not appear that the improvement will in and of itself inflict a permanent 
injury to the premises, the cause of action does not arise, and hence the statute of limita- 
tions does not begin to run, until the premises are actually damaged. Atchison, T. & S. 
F. Ry. Co. v. Hadley (1934), 168 Okla. 588, 35 Pac. (2d) 463; Heckaman v. Northern 
Pac. Ry. Co. (1933), 93 Mont. 363, 20 Pac. (2d) 258; Lavin v. Panhandle Oil Co. 
(1931), 51 Idaho 1, 1 Pac. (2d) 186; Sanchez v. Atchison, T. & S. F. Ry. Co. (1928), 
33 N.M. 240, 264 Pac. 960; Atchison, T. & S. F. Ry. Co. v. Kelly (1928), 130 Okla. 213, 
266 Pac. 775; Buss v. Mo. Pac. Ry. Co. (1926), 120 Kan. 689, 244 Pac. 1059; Town 
Council of Town of Hudson v. Ladd (1928), 37 Wyo. 419, 263 Pac. 703; Southern New 
Eng. Ice Co. v. Town of West Hartford (1932), 114 Conn. 496, 159 A. 470; Arkebauer 
v. Falcon Zinc Co. (1929), 178 Ark. 943, 12 S.W. (2d) 916; City of Duncan v. Stanley 
(1928), 133 Okla. 245, 271 Pac. 422; Gardenhire v. Sinclair-Prairie Oil Co. (1935), 141 
Kan. 865, 44 Pac. (2d) 280; Senanke v. Bronx Gas & Elec. Co. (1936), 284 N.Y.S. 710, 
157 Misc. 948; Union Trust Co. of N.Y. v. Cuppy (1882), 26 Kan. 754; Kansas City v. 
King (1902), 65 Kan. 64, 68 Pac. 1093. 


When the plaintiff's cause of action is based on a continuing nuisance, the fact that 
the nuisance had its inception prior to the statutory period has been held not to bar an 
action for damages during the statutory period. De Feo v. People’s Gas Co. of NJ. 
(1928), 6 N.J. Misc. Rep. 790, 142 A. 756; Town of Davis v. Thomason (1928), 130 
Okla. 21, 264 Pac. 877; M. K. T. Ry. Co. of Texas v. Williams (1928), (Tex.) 5 S.W. 
(2d) 575; City of Lawton v. Wilson (1927), 127 Okla. 40, 259 Pac. 650; City of Lawton 
v. Schwartz (1927), 128 Okla. 42, 261 Pac. 140; City of Harrisonville v. Dickey Clay 
Mfg. Co. (1932), 289 U.S. 334, 53 S.Ct. 602, 77 L.Ed. 1208; Hunt v. Hunt (1934), 273 
N.Y.S. 194 (affirmed in 273 N.Y.S. 436, 242 App. Div. 721); Lindberg v. Linder (1933), 
133 Cal. App. 213, 23 Pac. (2d) 842; Mosby v. Manhattan Oil Co. (1932), 134 Kan. 
732, 8 Pac. (2d) 325; Weller v. Snoqualmie Falls Lumber Co. (1930), 155 Wash. 526, 
285 Pac. 446. The statute has been held inapplicable in an action for injunctive relief. 
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Vowinckel v. Clark & Sons (1932), 216 Cal. 156, 13 Pac. (2d) 733. Also, if the nuisance 
can be abated with reasonable expense, an injured party may maintain successive actions 
for recurrent damages caused by the failure to abate. Lavin v. Panhandle Lumber Co. 
(1931), 51 Idaho 1, 1 Pac. (2d) 186; City of Harrisonville v. Dickey Clay Mfg. Co. 
(1932), 289 U.S. 334, 53 S.Ct. 602, 77 L.Ed. 1208; City of Lawton v. Schwartz (1927), 
128 Okla. 42, 261 Pac. 140. In Kentucky, the doctrine in this respect is that, as regards 
limitations, single recovery must be had for all damages from overflow caused by a per- 
manent structure properly built; but for a structure unlawfully or negligently built, 
though intended to be permanent, and for temporary structures, recurring recoveries may 
be had as injuries occur, unless the structure cannot be repaired at a reasonable expense 
so as to avoid recurring injuries. City of Covington v. McKinney (19—), 263 Ky. 131, 
g2 S.W. (2d) 1. 

When the act of the defendant is wrongful, as where the defendant comes upon the 
plaintiff's land and digs a ditch, the fact that new and unforeseen injury later results 
confers upon the injured party no new cause of action, and the statute of limitations be- 
gins to run from the date of the original wrong. Dempsey v. City of Seattle (1936), 
(Wash.) 59 Pac. (2d) 923; Kan. Pac. Ry. Co. v. Mihlman (1876), 17 Kan. 224 (cited as 
controlling in: 43 Kan. 238, 45 Kan. 113, ror Kan. 519, ror Kan. 822, 119 Kan. 509). 
This rule does not generally obtain in cases involving failure of subjacent support, the 
tule there being that the cause of action arises, and the statute of limitations begins to 
run, upon the subsidence of the land, irrespective of the time when the support was re- 
moved. Western Coal & Mining Co. v. Randolph (1936), (Ark.) 89 S.W. (2d) 741; 
Treece v. Southern Gem Coal Corp. (1923), 245 Ill. App. 113; Audo v. Western Coal & 
Mining Co. (1917), 99 Kan. 454, 162 Pac. 344; Walsh v. Kansas Fuel Co. (1917), 102 
Kan. 29, 169 Pac. 219. However, the supreme court of Washington has apparently taken 
a contrary view which, it is submitted, is wrong on principle and founded in injustice. 
Dempsey v. City of Seattle (1936), (Wash.) 59 Pac. (2d) 923. Of course, the cases in- 


volving lateral support present an easier question since, there being no trespass upon 
plaintiff's land by the removal of land adjacent, there is no infringement of a right and 
hence no wrong committed until the failure of the plaintiff's support takes place. Banomi 
v. Blackhouse, 96 En. Com. L. 653. See also, Brewer, J. in Kan. Pac. Ry. v. Mihlman 
(1876), 17 Kan. 224.—D. W. Maxwett and W. F. Hazen. 


FUTURE INTERESTS—Creation of Contingent Etates by Deed—A Criticism of 

Cress v. Hamnett, 144 Kan. 128, 58 Pac. 61— 

By warranty deed a quarter section of land was conveyed to George S. Crary. The 
deed contained the following provision: “Provided, and this grant is upon the express 
condition that, if the said George S. Crary die without issue, then and in that event the 
remainder of said estate in fee simple shall go to the following named persons, to-wit: 
Martha Crary and Abigail Cress.” 

The deed took effect April 11, 1891, and the statute abolishing estates in joint ten- 
ancy became effective May 20, 1891. Abigail Cress died in 1933 leaving heirs, and George 
S. Crary died without issue in July, 1935. Upon these facts the court held that George S. 
Crary took a fee simple defeasible, and Martha Crary and Abigail Cress took an execu- 
tory interest in joint tenancy; that George S. Crary’s dying without issue defeated his fee 
leaving the remainder in joint tenancy to Martha Crary and Abigail Cress that Abigail’s 
death left the entire fee to Martha, the doctrine of survivorship being in no way affected 
by the subsequently enacted statute. 

In arriving at this decision, the court bases its opinion on two theories and one case. 
In order they are: First, that the “legislature could not, by subsequent enactment, take 
away from Martha Crary and Abigail Cress what Arthur B. Crary had previously given 
them by deed, an instrument sounding in contract.” Second, “there is not the slightest 
indication that the statute was intended to be retroactive,” so it affected only those joint 
tenancies which were attempted after its enactment. Third, the case of Aetna Life Ins. 
Co. v. Hoppin, 214 Fed. 928, which discredited the case cited ‘by the plaintiff in support 
of his, the “better view” as referred to by Corpus Juris, saying, “Error can not be predi- 
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cated on the trial court’s failure to foresee that the Supreme Court of Illinois would not 
merely over-turn a rule of property as declared shortly before by the same judges, but 
would undertake to abrogate the common law—a right reserved by ch. 28, sec. 1, ex. 
clusively to the legislature.” (P. 935.) 

In the first place a deed is not a contract, some similarities notwithstanding, for in a 
contract there must be a meeting of two minds or parties, while a deed may be wholly 
unilateral, accepted subsequently by implication or by act. As for the statute being retro. 
active, such is not the case, for the law in question is a law governing descents and dis. 
tributions, governing only the future. The one case relied upon is correctly quoted, but 
unfortunately, in my opinion, incorrectly decided. 

In a theoretical discussion of the problem the logical approach seems to be to first 
eliminate a point not brought out in the case—the question of indefinite failure of issue 
with a resultant fee tail. From the facts as given one may infer for the purposes of this 
discussion that Martha Crary was the sole heir at law of George S. Crary so she would 
have taken by the statute of descents and distributions, the conditional limitation being 
void. This theory probably would not be tenable in Kansas, since the court in Klingman 
v. Gilbert, 90 Kan. 545, 135 Pac. 682, quoted with approval the words of other courts 
criticizing findings of indefinite failure of issue. The court there says, “ ‘It has, how- 
ever, been characterized as an absurd and unreasonable perversion of the meaning of the 
words,’ Parish’s Heirs v. Ferris, 6 Ohio St. 363, 576, and as, ‘exceedingly arbitrary, and 
without much foundation in reason or common sense,’ Strain v. Sweeny, 163 Ill. 603, 
45 N.E. 201. Where courts feel constrained to follow the rule, they ‘seize hold of slight 
circumstances to give to executory devises a construction, which regards the failure of is 
sue as relating to a definite period of time.’ Strain v. Sweeney, supra; 40 Cyc. 1503. “But 
even in England, the courts again and again—oppressed with a sense of the violation 
which the rule was constantly doing to the clear and obvious intent of the testator—ex- 
pressed regret that they were compelled to yield to the iron mandates, until they were 
finally relieved from it by an act of Parliament.’ Niles v. Gray, 12 Ohio St. 320.” 


By the English common law the presumption of indefinite failure of issue seems to 
have applied only to wills and not to deeds (the instrument in this case) the courts hold- 
ing that in deeds words of procreation were necessary to create a fee tail. In Idle v. Cook, 
1 P. Wms. 70, 24 Eng. Rep. (Full Rep.) 298, Chief Justice Holt went so far as to say 
that he was satished a fee tail was intended, and in the case of a will such would have 
been the case, yet, in a deed, “it is necessary upon the creation of every estate tail that it 
be expressed in certain of which body the heirs inheritable should issue.” There appears 
to be no cases contrary. 

Then, too, in modern times, the intent of the grantor is the determining factor in 
cases which involve an ambiguity. There are, however, sufficient words in this deed to 
show that a definite failure of issue was intended, for in this deed the limitation was 
over to definite persons then in being. The limitation was to the daughters of the 
grantor—not to the daughters and their heirs. This indicated that there was an intention 
to restrict the contingency and limitation over at the time of the decease of the first 
taker. In Klingman v. Gilbert, supra, it was said, “Moreover, the fact that on her death 
without issue the property was to go to her brothers sufficiently indicates that the im- 
mediate and not the future failure of issue was in the mind of the testator.” 

Too, the word “then,” here used in the phrase “then and in that event” is clearly an 
adverb of time. The Georgia court in Harris v. Smith, 16 Ga. 543, in construing a provi- 
sion in a will that if the testator’s grandson should “die leaving no lawful heirs, then in 
that case it is my will . . .”, held that “then” is plainly used as an adverb of time, be- 
cause it is in immediate juxtaposition with the phrase “in that case.” Exactly in accord 
is Tate v. Tate, 160 Ga. 449, 128 S.E. 393. 

Having disposed of the possible point of indefinite failure of issue it now becomes 
necessary to determine whether the contingent joint tenancy was changed by the statute 
to a contingent tenancy in common. The court held that it was not. 

Authority for the creation of a future interest by deed is found in the case of Miller 
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y. Miller, 91 Kan. 1, 136 Pac. 953, where in construing R.S. 67-205 which allows “con- 
veyances of land, or of any other estate or interest therein,” the court held that future 
contingent estate could by deed be limited after a fee, giving in this case, as the court 
held, a determinable fee, with a contingent remainder in joint tenancy in the nature of 
an executory limitation limited upon it. 

In examining the statute—R.S. 22-132—which abolished joint tenancies, it is seen 
first that the statute is one governing descents and distributions, and that it is definite in 
its wording: “. . . The parts of those who die first shall not go to the survivor .. .” To 
affect then existing estates in joint tenancy the effect of retroactiveness need not be given 
to the statute, for it is a law covering descents and distributions, and there can be no 
doubt that at any time these laws are subject to change in regard to contingent expectant 
estates. That the estate held by Martha Crary and Abigail Cress was not in any sense 
vested, but was a contingent remainder, or executory interest, there can be no question. 
It is not possible to change the character of a vested estate by a subsequently enacted 
statute. Holmes v. Holmes, 70 Kan. 892, 79 Pac. 163, “Held in this case that estates in 
entirety existed prior to the act of 1891, and that such estates when vested could not be 
devested by subsequent legislation,” and Best v. Tatum, 78 Kan. 215, 90 Pac. 140, 130 
Am. St. Rep. 365, “An act abolishing joint tenancy was enacted in 1891, after the estate 
in question had vested . . . It has been here held that the act did not affect any vested 
estate.” However, the better considered view is otherwise as to contingent or expectant 
estates. Jennings v. Capen, 321 Ill. 291, holds, “The Legislature may change, modify or 
abolish expectant estates of all kinds, as a mere expectation of property in the future is 
not considered a vested right.” In Butterfield v. Sawyer, 187 Ill. 598, the court in speaking 
of contingent remaindermen said, “Their estate as such, prior to her death, would have 
been but a mere expectancy, contingent upon her death without child or children in 
whom the remainder should vest, and is in no sense a vested right. It is well settled that 
a mere expectation of property in the future is not a vested right, and may be changed, 
modified or abolished by legislative action. McNeer v. McNeer, 142 Ill. 388, 19 L.R.A. 
256, 32 N.E. 681; Jackson v. Jackson, 144 Ill. 274, 33 N.E. 51; Hanson v. Moore, 104 
Ill. 403; 142 N.C. 154, 55 S.E. 272, 9 L.R.A. (n.s.) 1145; 1 Kent Com. 445; Cooley, Const. 
Lim. 7th Ed. 511. A contingent remainder such as the appellants had prior to the decease 
of Adeline Gellatby, does not rise to the dignity of an estate in land, and confers no 
interest in the seizin. Strictly speaking it is not an estate at all, but a mere chance of hav- 
ing one if the contingency turns out favorably to the remainder man. 20 Am. & Eng. En- 
cyc. of Law 849.” The Oklahoma court in Jefferson v. Cook, 53 Okla. 272, 38 Sup. Ct. 
516, says, “Until the ancestor dies there is no vested right in the heir, and laws may 
change the rule of descent.” In Burghart v. Turner, 12 Pick. (Mass.) 834, in an exactly 
parallel case, the court says, “This statute went into effect in June, 1786, and Peter Burg- 
hart died in June, 1787; it is no objection to the application of this provision that the 
deed had been previously made and had already created an estate in joint tenancy. Still 
the effective force and effect of the statute was prospective. It declared how a deed should 
be effected by events then future. It is the same in legal effect as if it had provided that 
upon the future decease of a joint tenant the principle of survivorship should not operate. 
It was not retrospective in the sense of affecting vested rights.” Also, “It has been argued 
that they took a joint tenancy, but the statute is conclusive on this point. It is no valid 
objection that the will took effect before the passage of this act. The statute extends to 
past grants and devises in express terms, and its operation is not to effect any vested right. 
It serves rather to make the tenure more beneficial.” Annable v. Patch, 20 Mass. 360. 
Again in Massachusetts, Forrester v. Forrester, 129 Mass. 559, “General Statutes changing 
joint tenancies into tenancies in common, the validity of which has been upheld as to 
tenancies existing at the time of their passage merely cut off the future estates of survivor- 
ship, and while they give the tenant who dies first a more beneficial tenure than he had 
before, take nothing from the survivor which his co-tenant might not himself defeat in 
his lifetime by conveying his own interest to a stranger, or by suing for partition. Miller 
v. Miller, 16 Mass. 59; Burghart v. Turner, supra; Dunn v. Sarjent, 101 Mass. 336; Bam- 
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baugh v. Bambaugh, supra, 4 Kent Comm. 363, 364.” In 14 L.R.A. at 724, in the case 
of Pritchare v. St. R.R., 87 Ga. 294, “It is not unconstitutional for the legislature to take 
away a right which is not vested, but is contingent on some event subsequent to the date 
of the statute. Before the occurence transpires upon which an inchoate right is to become 
vested and unalterable, a law may be passed providing in effect that the happening of 
such occurrence shall not make that right complete. Thus a joint tenancy may be con- 
verted into a tenancy in common, thereby destroying the right of survivorship . . . So 
an estate tail may be converted into a fee simple and thereby destroy a remainder limited 
upon the fee tail. It has often been held that the right of dower may be changed at 
pleasure. . . .” 


The note in 19 L.R.A. 247, on the case of Bass v. Roanoke Navigation Co., says 
“But while there are few if any cases where vested rights can be taken away by the legis. 
lature without violating either the constitution of the United States or of the state, it is 
otherwise with contingent property rights. Thus while the right of property which has 
become vested by descent can not be taken from the heirs by the legislature, Jackson vy. 
Lyon, 9 Cow. (N.Y.) 664, the prospective interest of those who would constitute the 
heirs of a person in case of his death while existing laws are in force, may be taken away 
by a change in the laws of descent, Marshal v. King, 24 Misc. Rep. (N.Y.) 85. Thus a 
statute legitimating the bastard children of persons then living is not invalid because it 
makes such children the lawful heirs of the parents and thus defeats the prospective 
heirship of other persons. Carrol v. Carrol, 20 Tex. 731. Another illustration of the powers 
of the legislature to cut off contingent interests is in estates of fee tail. In several cases 
it has been held that the legislature may authorize a tenant in tail to convey an estate in 
fee simple, thereby cutting off the contingent interests of those who might otherwise have 
succeeded to the estate, De Mille v. Lockwood, 3 Blatch (U.S.) 56; Comstock v. Gay, 
51 Conn. 45; Lane v. Davis, 2 N.C. 277; Minge v. Gilmore, 2 N.C. 279; Moore v. Brad- 
ley, 3 N.C. 143. (See Ewing v. Nesbitt, 88 Kan. 708, 129 P. 1131, for barring estate tail 
by deed. A legislature may also change joint tenancies into tenancies in common, thereby 
cutting off their right of survivorship. Bambaugh v. id., supra; Miller v. Dennet, 6 N.H. 
109; Stevenson v. Cofferin, 20 N.H. 150; Annable v. Patch, supra; Burghart v. id., supra; 
Miller v. id., 16 Mass., 59; Holbrook v. Finney, 4 Mass. 567. 

While this exact question has never before appeared in the Kansas court, in Simons 
v. McLain, 51 Kan. 153, 32 Pac. 919, the court in deciding that there were joint tenan- 
cies in Kansas before the statute of 1891 was passed, took occasion to quote other cases, 
mirroring the attitude of the American people toward joint tenancies: “By the policy of 
the American law, ‘Joint tenancy, if not a subject of aversion, is rarely a matter of pre- 
ference,’ (Freeman, Cotenancies, 2nd Ed. Sec. 35). In Connecticut the judiciary at an 
early day entirely ignored what they style, ‘the odious and unjust doctrine of survivor- 
ship.’ (Phelps v. Jensen, 1 Root (Conn.) 48; Whittsley v. Fuller, 11 Con. 340).” 

The numerous modern statutes replacing curtesy and dower are examples of parallel 
legislation, and the litigation involving these statutes has generally resulted in the deci- 
sion to be expected: that the legislature may at any time change, modify, or abolish con- 
tingent expectant estates. If after marriage a wife's dower is not vested, and is subject to 
change by laws of descent and distribution, how can it be consistently contended that a 
contingent interest in joint tenancy is not subject to the same change? In Ruby v. Ruby, 
163 S.E. 717, the court following the well-established rule that dower may at any time 
before the death of the husband be abolished, quoted Thornberg v. Thornberg, 18 W.Va. 
522, holding, “A wife’s right of dower, so long as it remains inchoate, is subject abso- 
lutely to the control of the legislature, which may modify it or destroy it at will without 
exceeding its constitutional limits.” The court in Buffington v. Grosvenor, 46 Kan. 730, 
27 Pac. 137, 13 L.R.A. 583, in holding dower may be abolished, quoted with approval 
the case, U.S. v. Fox, 94 U.S. 315, “The power of the state to regulate real property within 
her limits . . . and the rules of descent . . . is undoubted. It is an established principle 
of law everywhere recognized, arising from the necessity of the case, that the disposition 
of immovable property, whether by deed, descent or any other mode is exclusively sub- 
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ject to the government within whose jurisdiction the property is located.” See, also, 
Hatch v. Small, 61 Kan. 242, 59 Pac. 262; Crane v. Phillips, 29 Kan. 585; Chapman v. 
Chapman, 48 Kan. 636, 29 Pac. 1071; Buffington v. Grosvenor, 46 Kan. 730, 27 Pac. 137, 
13 L.R.A. 282; Hamblin v. Marchant, 103 Kan. 508, 175 Pac. 678, 6 A.L.R. 1403. Still 
another example is found in the case of Parlow v. Turner, 132 Tenn. 339, 178 S.W. 766, 
where the court in abolishing the wife’s common law incapacity granted her money for 

rents received. In the case of In re Schreijack’s Estate, 262 N.Y.S. 856, 146 Misc. 
Rep. 88, the legislature in order to tax property which was being entered jointly in sav- 
ings accounts with the provision that the whole was to go to the survivor, passed a law 
enabling such tax to be levied as upon a gift. The same question was there raised as 
was in issue in this case, and the court said the matter was “capable of ready disposal” 
and held the law changed the nature of the estates then in existence, which is a much 
farther reaching decision than that asked in this case, wherein the mere possibility of a 
future estate is made certain and valuable. 

My conclusions, therefore, are that: 1. The deed conveyed a fee upon conditional 
limitation, the condition being the death of George S. Crary without issue; this is true 
because, (a) an indefinite failure of issue is not presumed in a deed, (b) the limitations 
of the grantor as shown by the words of the deed was that the limitation over was to be 
on a definite failure of issue. 2. The limitation over was therefore contingent—a contin- 
gent estate in joint tenancy. 3. This contingent estate in joint tenancy was changed by 
R.S. 22-132 into a contingent tenancy in common. 4. The interest, being inheritable, de- 
scended to the children, making them tenants in common with the defendant.—Letanp 
M. Quantivus, University of Kansas Law School. 
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ANNOTATION Sec. 127—Purpose of Actor. 

This section is followed: See the definition of arrest in this state, Revised 
Statutes of Kansas 1923, 62-1201, and the annotations to Section 112. The law 
contemplates that an arrest is a step in a public prosecution and must be made 
with the view of taking the person before a magistrate or judicial tribunal for 
trial. An officer even subjects himself to liability if he unnecessarily delays after 
an arrest in presenting a person for examination or trial..Garnier v. Squires, 
62 Kan. 321, 62 Pac. 1005; Railway Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800; 
Torson v. Baehni, 134 Kan. 188, 5 Pac. (2d) 813. 


ANNOTATION Sec. 128—Actor’s Manifestation of His Intention. 

Under our statutes, Section 62-1201, and our decisions, it is undoubtedly 
the law of this state that the actor must manifest his intention to arrest in order 
to make his arrest lawful. Section 62-1203 refers specifically to information 
as to warrants, but under Section 62-1204, a notice of intention to arrest is in 
the legislative mind in cases of arrests attempted without warrant. In Sipult v. 
Land and Grain Company, 94 Kan. 224, 146 Pac. 329, the plaintiff for whose 
arrest a warrant had actually been issued was held entitled to recover damages 
from those seeking to arrest him. The evidence was conflicting as to whether 
the warrant had been shown or the plaintiff understood that the sheriff had 
such a paper. The verdict of the jury was sustained, so apparently the jury’s 
finding of lack of notice is the most important fact in this case. See also, State 
v. Mowry, 37 Kan. 369, 15 Pac. 282, in which the court indicates that there 
would have been considerable weight to an objection “that Mowry was not 
notified nor aware of the purpose of the deceased in pursuing him,” if such 
had been the fact. 

State v. Mowry, supra, seems to support the provision of Subsection (a), 


clause (1), though I find no case indicating that mere knowledge that the person 
seeking to make the arrest is a peace officer is sufficient to protect the officer 
in the absence of a request for further information. State v. Mowry, supra, also 
points out the purpose of the notice which is set forth as “to give the person an 
opportunity to desist from flight and unlawful action, and to peaceably sur- 
render. If he necessarily knows the purpose of the pursuit and attempted arrest, 


No notice is nec 
Clause (1), subsection (b), is law. See Section 62-1203. See, also, the 
annotations to Section 126. 
Except as indicated in the above quotation, no cases have been found 
excusing the failure to give notice for the reasons mentioned in Clause (2). 


ANNOTATION Sec. 129—Place of Arrest. 

Writs or process from the courts of one state can have no force beyond the 
territorial boundaries of that state. State v. Simmons, 39 Kan. 262, 18 Pac. 177. 
And in civil cases the warrants issued in one county are of no force in other 
counties. This is by virtue of Section 60-807 of the Kansas Revised Statutes 
which provides “orders of arrest shall not be issued to any other than the county 
in which the action is brought.” This section was strictly construed in In Re 
Baum, 61 Kan. 117, 58 Pac. 958. Hence clause (a) of Section 129 of the restate- 
ment is law in civil cases. 

Section 62-605 of our criminal code gives our peace officers the right to 
follow and pursue criminals in other counties. The statute creates a permission 
to go beyond the boundary lines, but not an obligatory duty. Torson v. Baehni, 
134 Kan. 188, 5 Pac. (2d) 813. The statute was unnecessarily restricted in 
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meaning in State v. Dreiling, 136 Kan. 78, 12 Pac. (2d) 735. The court held 
that a constable may not go beyond the confines of his county to make an arrest 
except when his pursuit is fresh. Thus, even with this cramping of the legis- 
lative mind, a peace officer has more protection in Kansas in criminal cases 
than is granted by clause (a). 

Clause (b). No cases found. 


ANNOTATION Sec. 130—Time of Arrest. 
(a) No cases found. 


(b) No decisions seem to pass on this clause, but our statutes seem to refute 
that there can be such limitations on the right to arrest. Section 60-804 Kansas 
Revised Statutes 1923 sets forth the time when the order for arrest shall be made 
and Section 60-806 states the rules for setting the return day of the order. The 
statutes are silent however as to when the order may or must be carried out. As 
to criminal cases, Section 62-1205 provides that an arrest “may be made on any 
day, or at any time of the day or night.” No distinction is made in cases of 


misdemeanors not involving breaches of the peace as is provided for in this 
clause. 


(c) The annotations to clause (b) sufficiently indicate that we have no 
limitations as to time in criminal cases and that there are none that we have 


found in civil cases save perhaps such as are imposed specifically in the order for 
arrest. 


ANNOTATION Sec. 131—Use of Force Intended or Likely to Cause Death. 

In passing upon the amount of force that can be used in self-defense we 
noted that the test was such as reasonably appears necessary to the actor. See 
the annotations to Section 65. Here again we find the restatement making a 
specific division between cases in which force intended or likely to cause death 
may be used in effecting an arrest, and cases in which such force may not be 
used. As in self-defense cases, we state the rule as to what force may be used 
in effecting an arrest in general terms. Kansas Revised Statutes 1923 Section 
62-1204, provides “If after notice of the intention to arrest the defendant, he 
either flees or forcibly resists, the officer may use all necessary means to effect 
the arrest.” This statutory language was approved in State v. Van Wormer, 
103 Kan. 309, 173 Pac. 1076, and State v. Mowry, 37 Kan. 369, 15 Pac. 282. 
In Busalt v. Doidge, 91 Kan. 37, 136 Pac. 904, the court used the general lan- 
guage of the self-defense cases saying the officer must use only such force “as 
reasonably appear necessary to him.” In the Busalt case the officer sought to 
arrest for an alleged assault but the nature of the assault does not appear. In 
State v. Mowry the crime for which decedent was seeking to arrest defendant 
was the firing of two shots into a house apparently with the intention of killing 
or doing serious bodily harm to another. The court spoke of this crime as a 
felony. In State v. Van Wormer the sheriff was killed in attempting to arrest Van 
Wormer for having committed an assault with intent to kill the sheriff himself. 
Section 21-412 Kansas Revised Statutes 1923 provides that it is unlawful to kill 
another who attempts to commit a felony, or any other unlawful act if the 
killing takes place after such attempt has failed. See State v. Vandruff, 125 Kan. 
496, 264 Pac. 1060, for a case under this statute. This statute implies that a killing 
is lawful if it is done during the attempt instead of after it. See, also, State v. 
Woodman, 127 Kan. 166, 272 Pac. 132, in which an instruction denying the 
right to use such force as is described in this section of the restatement was held 
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not to be erroneous under the facts of the case. Still it was a case in which defend- 
ant sought to arrest the other for having stolen a horse. 

There are limitations, however, upon this general rule that an officer may 
use all necessary force to effect an arrest. In State v. Dietz, 59 Kan. 576, 53 Pac. 
870, the court mentions the conflicting views of Bishop and Wharton as to 
whether an officer may kill in making an otherwise lawful arrest for the com- 
mission of a misdemeanor in his presence, but the question is not squarely passed 
on because the court finds that the arrest was not lawful at all. 


ANNOTATION Sec. 132—Amount of Force. 

See the annotations to Section 131. Note particularly the case of Busalt v. 
Doidge. 

ANNOTATION Sec. 133—Effect of Excessive Force. 

See the annotations to Section 71. As to clause C see the annotation to Sec- 
tion 68 emphasizing that there is a full right of self-defense in favor of the 
person being unlawfully arrested by an officer. Of course these cases do not 
involve resistance to such force as was in excess of what was reasonably necessary 
to effect arrest. I find no case that really makes that division. 


ANNOTATION Sec. 134—Maintenance of Custody Lawfully Taken. 
See the annotations to Section 135 infra. 


ANNOTATION Sec. 135—Re-arrest. 

“If any person arrested escape or be rescued, the person from whose custody 
he made his escape or was rescued may immediately pursue and retake him at 
any time, and within any place in the state. To retake the person escaping or 
rescued, the person pursuing has the same power to command assistance as is 
given thereon in cases of arrest,” Revised Statutes of Kansas 1923, 62-1205. In 


In Re Troy, 67 Kan. 186, 72 Pac. 531, a prisoner was unlawfully released without 
a proper order. The court held that he could be retaken at any time under the 
original process. The court saying “His situation while at large was no better 
than that of a criminal who had escaped through the connivance of the officers.” 
In Holbon v. Hopkins, 21 Kan. 638, a convict escaped from the custody of a 
sheriff on the day after his sentence just before he was placed in the penitentiary. 
He was not re-arrested until after the expiration of the whole time fixed by the 
court for his imprisonment. Held that he could be sent directly to the peni- 
tentiary for his punishment without re-sentence. See also Crane v. Stone, 15 Kan. 
94- 

ANNOTATION Sec. 136—Abuse of Process or Other Misconduct Subsequent 

to Arrest. 

(a) I find no Kansas cases passing upon this point. 

(b) Under Revised Statutes of Kansas, 1923, 62-2109, prisoners may be 
compelled to work at hard labor under the direction of the officers in charge. 
The County Commissioners are not liable for the death of a prisoner killed 
while so working. Kebert v. Wilson County Commissioners, 134 Kan. 401, 5 Pac. 
(2d) 1085. 

(c) This section is law in Kansas. When a defendant is detained beyond a 
reasonable time such detention becomes unlawful, not from the beginning, but 
from that moment. Railway Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800. An officer 
subjects himself to liability if he unnecessarily delays, after an arrest, in pre- 
senting a person for examination on trial. Garnier v. Squires, 62 Kan. 321, 62 
Pac. 1005. Holding of defendant from Saturday till Monday without a hearing 
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before a magistrate, held not unreasonable. Torson v. Baeheni, 134 Kan. 188, 
5 Pac. (2d) 813. An officer is not justified in confining a debtor defendant in 
jail under an order to arrest and bring him before a justice. Hynes v. Jungren, 
8 Kan. 391. Sheriff is not justified in even temporarily confining a debtor 
defendant in jail under an order to arrest and bring him before a probate judge. 
Haglund v. Burdick State Bank, 100 Kan. 279, 164 Pac. 167. 

(d) This section is not law in Kansas. An officer who has made an arrest 
without a warrant, should on becoming satisfied that the accused is not guilty, 
release him at once. Railway Co. v. Hinsdell, 76 Kan. 74, 90 Pac. 800. Our 
courts do not give an accused the right to insist upon an official acquittal. See 
the annotations to Section 134 as pertinent. 


ANNOTATION Sec. 137—Harm to Innocent Third Persons. 

I find no cases passing upon this point in Kansas. See the annotation to 
Sections 74—76. as pertinent. 
ee Nana Sec. 138—Privilege Against Third Person Impeding Lawful 

rrest. 

The Revised Statutes of Kansas 1923, 21-720 to 21-730 make it a criminal 
offense to assist a criminal to escape from lawful custody. An officer may use 
force both in the capture and re-capture of those he reasonably believes guilty 
of an offense for which he is authorized to arrest. See the annotations to Sec- 
tions 131, 132, 134, and 135. 


ANNOTATION Sec. 139—When Third Person Privileged. 

1. See the annotations to Sections 119, 120, and 121 upon the power of 
officers and private persons to arrest without a warrant. If under the circum- 
stances the actor himself would have been privileged to make the arrest, the fact 
that the one who made the arrest was not so privileged should be immaterial. 
Under the Revised Statutes of Kansas 1923, 13-2011, 19-813, 62-1205, and 62- 
1816, peace officers may call on others to aid them in making an arrest. In such 
case the actor would be clearly privileged unless he was convinced that the 
officer himself was not so privileged. 

2. I find no cases passing upon this point in Kansas. The Revised Statutes 
of Kansas 1923, cited in sub-section 1. above, makes it mandatory upon citizens 
to aid peace officers in making arrests, when called upon by them to do so. 


TOPIC 2. PRIVILEGE TO USE FORCE OR IMPOSE RESTRAINT FOR 
THE PURPOSE OF PREVENTING THE COMMISSION OF A CRIME. 


ANNOTATION Sec. 140—Minor Misdemeanor. 


Our courts and statutes do not seem to make a distinction between mis- 
demeanors and misdemeanors involving a breach of the peace. See the annotations 
to Sections 121 and 130. A sheriff unless authorized by a warrant may not arrest 
for a misdemeanor not committed in his presence. State v. Dietz, 59 Kan. 576, 53 
Pac. 870. Once the affray is over an officer may not even arrest for a misdemeanor 
committed in his presence, without a warrant. In Re Stilts, 74 Kan. 805, 87 Pac. 
1134. A statute attempting to confer authority on police officers of a city to arrest 
without a warrant for misdemeanors not committed in their presence is uncon- 
stitutional. In re Kellam, Petitioner, 55 Kan. 700, 41 Pac. 960. I can find no 
cases passing upon the right of a private person to arrest in the case of a mere 
misdemeanor. The restatement states that the privilege to use force to prevent 
the commission of a crime is usually co-extensive with the privilege to make an 
arrest therefor without a warrant. Under this construction this section is law in 
Kansas. 
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ANNOTATION Sec. 141—Affray or Similar Breach of Peace. 


This Section is not law in Kansas. Our courts and statutes do not seem to 
make a distinction between misdemeanors and misdemeanors involving breach of 
the peace. I can find no Kansas cases passing upon the right of a private person 
to make an arrest in the case of a misdemeanor. While the Kansas court permits 
an officer to arrest without a warrant for a misdemeanor committed in his 
presence I can find no cases permitting him to use force merely to prevent one 
from committing a misdemeanor. 


ANNOTATION Sec. 142—Riots. 


The assembling of three or more persons together with the intent to do any 
unlawful act with force and violence in effect constitutes a riot. City of Cherry- 
vale v. Hawman, 80 Kan. 170, ror Pac. 994, 23 L. R. A. (N. S.) 645, 133 Am. 
St. Rep. 195, 18 Ann. Cas. 149. Five or more persons will constitute a mob under 
this act. Revised Statutes of Kansas 1923, 12-201. 

I have found no Kansas cases passing upon the right of a private person to 
use force in the suppression or prevention of a riot. It is the duty of all constables 
to suppress all riots on view or warrant. Revised Statutes of Kansas 1923, 80-704. 
It is the duty of all sheriffs, undersheriffs and deputies to suppress all riots in 
their respective counties and they may call to their aid such person or persons of 
their respective counties as they may deem necessary. Revised Statutes of Kansas, 
1923, 19-813. The mayor of a city may call on every male inhabitant of the city 
over eighteen and under fifty years of age for the suppression of riots. Revised 
Statutes of Kansas 1923, 13-514. 


ANNOTATION Sec. 143—Felonies. 
I can find no Kansas cases authorizing either a private person or an officer 


to use force or confinement in order to prevent the commission of a felony. See 
the annotations to Section 115 for the definition of a felony, and the annotations 
to Sections 119 and 121 upon the power to arrest without a warrant. 


ANNOTATION Sec. 144—Effect of Excessive Force. 
See the annotations to Sections 63 to 75 and 133 as pertinent. 


TOPIC 3. EXECUTION OF PROCESS. 


ANNOTATION Sec. 145—General Principle. 


“If after notice of the intention to arrest the defendant he either flees or 
forcibly resists, the officer may use all necessary means to effect the arrest.” 
Revised Statutes of Kansas 1923, 62-1204. An officer may use only such force in 
making an arrest as reasonably appears necessary to him. Busalt v. Doidge, 91 
Kan. 37, 136 Pac. 904. It is a criminal offense to willfully and knowingly obstruct, 
resist, or oppose any sheriff or other ministerial officer in the service or execu- 
tion, or in the attempt to serve or execute any writ, warrant or process in any 
case of felony. Revised Statutes of Kansas 1923, 21-717. It is a misdemeanor to 
knowingly and willfully obstruct, resist or oppose the service or execution in a 
civil or criminal case less than a felony. Revised Statutes of Kansas 1923, 21-718. 
If such obstruction, resistance or opposition is a criminal offense it would there- 
fore follow that the one serving or executing the process can use such force as 
is reasonably necessary for the service or execution thereof. See the annotations 
to Sections 123, 124, and 125 to 133 as pertinent. 
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Chapter 6 


MILITARY ORDERS, DISCIPLINE, AND PROTECTION 
OF OTHERS 


TOPIC 1. OBEDIENCE TO ORDERS OF MILITARY OR 
NAVAL SUPERIORS. 


ANNOTATION Sec. 146—General Principle. 

There are no cases passing upon this point in Kansas. It is pertinent how- 
ever, to note the decision of the United States Supreme Court in Moyer v. 
Peabody, 29 Supreme Court 235, 212 U.S. 78, 53 L. Ed. 410. Where a state of 
insurrection has been declared the officers engaged in military service may law- 
fully arrest and detain anyone who they have reasonable ground to believe is 
engaged in such insurrection, and they are not civilly liable for any unintentional 
error. See, also, Beckwith v. Bean, 98 U. S. 266, 25 L. Ed. 124. For a list of the 
states which have held somewhat in accord with this section see Corpus Juris, 
Volume 40 at page 706. See especially Despan v. Olney, Federal Cases 3822, 
1 Curt. 306. 


TOPIC 2. PRIVILEGE TO DISCIPLINE CHILDREN. 


ANNOTATION Sec. 147—General Principle. 

“Guardians of the persons of minors have the same power and control over 
them that parents would have if living.” Revised Statutes of Kansas 38-209. “One 
parent who survives the other may by will appoint a guardian for his child, and 
the appointee has the same power and performs the same duties regarding the 
person and estates of the child as the natural guardian.” Denton v. James, 107 
Kan. 729, 193 Pac. 307. The Board of Administration of the State Industrial 
Reformatory “shall have power to make all rules and regulations necessary and 
proper for the employment, discipline, instruction, education, removal and 
temporary or conditional release and return of all convicts in or who have been 
paroled from said reformatory.” Revised Statutes of Kansas 1923, 76-2315. The 
Superintendents of the State Orphan’s Home, of the Boys’ Industrial School, and 
the Girls’ Industrial School have the power to apprentice their pupils to suitable 
persons who are willing to receive them, under such articles of indenture as may 
be prescribed by the Board of Administration. Revised Statutes of Kansas 1923, 
76-141. The Board of Administration of the State Industrial School for Girls 
has full power to place any girl committed thereto, during her minority, “at 
such employment and cause her to be instructed in such branches of useful 
knowledge as may be suitable to her years and capacity, as they may see fit; 
and they may, with the consent of such girl, bind her out as an apprentice 
during her minority or for a shorter period, to learn such trade and employment 
as in their judgment will tend to her future benefit.” Revised Statutes of Kansas, 
1923, 76-2211. Poor children without any visible means of obtaining an honest 
livelihood may be bound out as apprentices by the Probate Court. Revised 
Statutes of Kansas 5-106. Homicide is deemed excusable when committed by 
accident or misfortune in lawfully correcting a child, apprentice, or servant with 
the usual and ordinary caution and without unlawful intent. Revised Statutes 
of Kansas 1923, 21-405. I find no cases passing upon the power of a teacher to 
use force in training of pupils attending school. 


ANNOTATION Sec. 148—Excessive Force. 
No cases found. See the annotations to Section 147. 
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ANNOTATION Sec. 149—Punishment Degrading in Character or Perma- 
nently Harmful. 


No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 150—Factors Involved in Determining Reasonableness 
of Punishment. 


No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 151—Purpose of Punishment. 
No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 152—Partial Control of Child. 
No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 153—Power of Parent to Restrict Privilege. 
No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 154—Privilege of One in Charge of Group. 
No cases found. See the annotations to Section 147. 


ANNOTATION Sec. 155—Effect of Excessive Force. 
No cases found. See the annotations to Sections 63 to 75, and 147. 


TOPIC 3. PRIVILEGE ANCILLARY TO DUTY OF PROTECTION. 


ANNOTATION Sec. 156—General Principle. 

The only cases found which pass upon this question are cases involving 
carriers. “Where the conduct of a passenger is such as to render his presence 
dangerous to fellow-passengers, or such as will occasion them serious annoyance 
and discomfort, it is not only the right, but the duty of a railroad company to 
exclude such passenger from its train.” A. T. & S. F. Rid. Co. v. Weber, 33 Kan. 
543, 6 Pac. 877, 52 Am. Rep. 543; Spangler v. Railway Co., 68 Kan. 46, 74 Pac. 
607. “It is the carrier's duty to provide help sufficient to protect the passenger 
against assaults from every quarter which might reasonably be expected to occur, 
under the circumstances of the case and the condition of the parties.” Spangler 
v. Railway Co., supra., quoted from Fetter on Carriers of Passengers Vol. 1, 
Section 96. There is no duty resting on a railway station agent to protect pas- 
sengers waiting in the depot for a train from outside interference. Fennell v. 
Railway Co. 98 Kan. 210, 158 Pac. 14. It is also interesting to note that in State 
v. Furthmyer, 128 Kan. 317, 277 Pac. 1019 at page 320 the court says: “He had 
the right to try and get John E. O'Loughlin to desist from his attack on the 
women and would have been derelict in his duty if he had not done so.” In this 
case Furthmyer was a guest in the home of his fiancee and during the course 
of the evening there was a quarrel between some of the guests and an attack 
by O’Loughlin upon the hostess when she attempted to interfere. The defendant 
went to the aid of his fiancee and in the resulting struggle O’Loughlin was 
killed. While the “duty” as spoken of here by the court may be only a social duty 
it is interesting to note the changing attitude of the court which some day may 
result in the existence of a “real duty” to go to the defense of a third person 
unlawfully attacked. 
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